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SHOULD APPELLATE COURTS REVIEW THE FACTS 
IN ACTIONS AT LAW? 


In every lawsuit it is necessary to determine the facts before 
applying the law. It is equally important and frequently much 
more difficult, to correctly determine the facts than it is to cor- 
rectly determine the law. How then should the facts be deter- 
mined in actions at law? Should they be finally determined by 
the nisi prius court, allowing the appellate court to review errors 
of law only, or should they be reviewed by the appellate court? 
This is an important question and one on which opinions differ. 
Judge Maxwell, of the Supreme Court of Nebraska, writing on 
this subject in the March-April number of this Review for 1888, 
says: — 

‘‘In many of the States the statute provides for granting a 
new trial when the verdict is not sustained by sufficient evidence. 
This provision certainly requires the trial court, in the first in- 
stance, to weigh the evidence and determine its sufficiency and if 
the motion is overruled the same duty will devolve upon the ap- 
pellate court. * * * It is essential to the administration of 
justice that courts should apply the same rule in weighing testi- 
mony in error cases that they do in appeals in actions in equity. 
Indeed, there are many reasons why the verdict of a jury should 
be more carefully scrutinized than the finding of a judge.’’ 
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The learned judge concludes by saying — 

‘‘ The practice of reviewing facts in equity by the appellate 
court has been attended with the most satisfactory results, and 
there is reason to believe that justice would be more perfectly 
administered if a like view was had in actions at law.”’ 

To one at least, the wisdom of this conclusion seems doubtful, 
and the object of this article is to assert that in action at law 
appellate courts should not review the facts, and to offer some 
observations that seem to support the assertion. 

In his article above referred to, Judge Maxwell admits that 
this practice of reviewing the facts by appellate courts, is an 
innovation on the common law mode of trial by jury, and that 
under the provision of the constitution of the United States 
which says that in suits at common law—‘‘ no fact tried by 
a jury shall be otherwise re-examined in any court of the 
United States than according to the common law,’’ the Supreme 
Court of the United States restricts itself to the question of law 
presented and refuses to review the facts in cases at law. The 
appellate courts of some of the States take substantially the 
same position and refuse to review the facts when there is any 
evidence to support the verdict or finding of the nisi prius court. 
In these States a motion for new trial on the ground that the evi- 
dence is not sufficient to support the verdict, in a case when 
there is a conflict of evidence, is a matter left to the discretion 
of the trial judge and the responsibility is with him to grant or 
refuse it. Having presided at the trial he has heard the testi- 
mony and argument of counsel, has noted the intelligence and 
demeanor of the witnesses and is familiar with the case from begin- 
ning to end, and if either of the parties has not received sub- 
stantial justice at the hands of the jury he, if any one, should 
be cognizant of the fact. When he has refused a new trial ina — 
case where there is any evidence to support the verdict, the 
presumption should be conclusive that the evidence was sufl- 
cient. To allow another tribunal which has neither seen or 
heard the witnesses testify to review the findings of fact again 
where there is any evidence to support the verdict, is to add an- 
other element of uncertainty to a matter already uncertain 
enough. 
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One of the most serious evils of the present time is the delay, 
expense and uncertainty of suits at law. In an age when busi- 
ness methods of all kind have reached the perfection of brevity 
and precision litigation as of old drags its slow length along from 
one court to another till the highest is reached. The chances 
then are about even that on account of a difference in opinion 
between the appellate and the lower court on some question of 
law or fact, the judgment of the lower court will be reversed 
and the case sent back to crawl the whole course over again. 
Cases are frequently carried by appeal through several different 
courts, each one in turn reversing the one below, and so often 
does this happen that one is tempted to say of courts as Mr. 
Saintsbury has said of students of Shakspeare, that * it is a point 
of honor with one to differ with all others.”’ 

Take up any late volume of reported cases and you will 
find that the reversals about equal the affrmances. If you 
look into these cases to ascertain what difficult questions were 
the cause of so many reversals you will be apt to rub your eyes. 
Instead of the new questions you will find that most of the re- 
versals turn on old and well settled rules of law. Much of the 
time of the appellate courts is consumed in writing opinions 
upon and restating old and familiar rules of law which were 
settled forty or fifty years ago by judges, not only the equal of 
those of the present day in learning and ability, but who, having 
more time and treating questions then comparatively fresh, have 
left us opinions which in point of style, freshness and research 
are superior to many of those of the present day on the same 
subjects. 

What is the cause of these frequent reversals, and the conse- 
quent delay and uncertainty in the administration of the law? 
Several reasons might be given, but I think one cause is that in 
attempting to review not only the law but the facts the appellate 
court frequently tries a case altogether different from the one 
tried by the lower court. The two courts do not see the facts 
alike, and, as a matter of course, the law applied by the one is 
found altogether erroneous by the other. 

If the appellate court has means of arriving at the truth about 
the facts superior to, or even equal to, that possessed by the 
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nisi prius court, then no one can reasonably object to their as. 
suming the power to review the facts. On the other hand, if jt 
does not possess means of arriving at the facts equal to those 
possessed by the court which it reviews, it will follow that it 
should accept the facts as determined by that court. That it 
does not possess means of arriving at the facts in any degree equal 
to those possessed by the trial court is clear upon consideration, 

Men of sound judgment, when they have each heard the wit- 
nesses testify, frequently differ as to what weight to attach to 
the statements of the witnesses and as to what are the facts ina 
case. How much more likely are they to differ when one has 
heard the testimony of the witnesses and the other has only read 
what purports to be a statement of the facts to which the wit- 
ness testified? How can the latter in any just sense be said to 
weigh the evidencef He has not seen the witness, nor heard 
him testify, nor had any opportunity of observing his demeanor 
on the stand. He knows nothing of his intelligence, his fairness, 
or whether he is biased for or against either of the parties. All 
of these matters, highly important in correctly weighing his 
testimony, are apt to be displayed under the ordeal of examina- 
tion in open court, but they cannot be copied into a bill of ex- 
ceptions — not at least, by the average attorney. The man who 
could do so would possess some of the genius of Shakespeare 
and would soon be drawn off into pursuits more congenial if not 
more profitable than writing bills of exceptions for drowsy judges 
to doze over. 

For this reason the lawyer or judge who has only seen a written 
statement of a witness’ testimony has no adequate means of 
arriving at the truth or falsity of that testimony. It is true he 
can guess at it, and if he happens to be an appellate judge, and 
it be a matter about which he has the last guess why that settles - 
it. I in this manner he wrongfully guesses away valuable 
property the man who loses it can do nothing. He must endure 
it, though he is likely to resolve that he will never go to the 
courts again in the attempt to enforce his rights. He is apt to 
go off and join the ever increasing ranks of those who submit to 
any kind of arbitration rather than be ‘‘ tied up’’ in the courts 
with the attendant delay and uncertainty. 
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Meantime, the judge, hearing no complaint at his guess, when 
he has repeated the process many times, may come at last to be- 
lieve that it is essential to justice that he should do so. Honest 
aud good man that he is, if within his mental formation there be 
a stratum of vanity, then, when he has disposed of some im- 
portant case by taking a view of the facts altogether different 
from that arrived at by the judge and jury of the lower court, 
his bosom may swell with self-satisfaction as he reflects that by 
reason of the fact that he is far removed from the surroundings 
of the lower court, its knowledge of the witnesses, the parties 
and their influence, he has been enabled to deal out impartial 
justice. There may no doubt be a modicum of truth in such re- 
flections. Justice meted out in this way is apt to be, in a certain 
sense, impartial, for like the blind goddess the court strikes 
without seeing and thus deals out impartial, if not exact justice. 

A bill of exceptions is at best but a cloudy photograph of the 
evidence produced on the trial. It furnishes a fair test of the 
ability of counsel who prepare it but little or none of the intelli- 
gence and credibility of the witnesses whose testimony it is sup- 
posed to preserve. So often as appellate courts relying upon 
such a statement of the evidence undertake to review the facts, 
so often will the administration of the law be in those courts in 
the highest degree uncertain. 

A copy of the testimony taken by shorthand is the best 
obtainable, but even this furnishes no adequate means of weigh- 
ing the testimony, of looking beyond the screen of words to 
detect what is true and what is false. The mere words of a 
witness amount to little till you know what weight to give them, 
and to arrive at this there is nothing comparable to that which 
the witness himself furnishes while under the ordeal of examina- 
tion in open court. ‘+ A goodly outside falsehood hath,”’ and it is 
only this outside of the testimony that can be shown to the 
appellate court. 

Appellate courts not only do not have the means of correctly 
deciding the facts but it is doubtful whether the position of the 
appellate judges by withdrawing them to a great extent from 
the active affairs of life does not tend to incapacitate them for 
being the best judges of the conduct and motives of men. 
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A jury of farmers will, generally speaking, quickly and cor. 
rectly decide the facts in a case arising out of the sale of a horse 
or cow or the renting or managing of a farm. So a jury of 
merchants easily understand and arrive at the truth about an 
ordinary mercantile transaction. Each man gets to be an expert 
in his own business. He knows how men talk and act about the 
different transactions of that business and when called as a juror 
to determine the facts in a case arising out of the same kind of 
business he understands the situation at once and after hearing 
the witnesses he easily arrives at the truth of the matter. 

One merit of the jury system, consists in the fact that as 
jurors are drawn from the different walks of life it rarely happens 
that a case is submitted to a jury without some one or more of 
its members being familiar with that class of facts and if so, they 
make the very best judges of it that it is possible to get. The 
reason that they make good jurors is that they have had previous 
opportunity of training and correcting their judgments. If a 
farmer buys a mule and gives too much or too little weight tothe 
statements of the seller he is sure to discover his mistake afterwards 
in a way to impress his mind, and, after he has bought and sold 
many mules he has a judgment trained to arrive at the truth in 
matters of that kind, and so with other matters connected with 
his business. 

Supreme judges, having as a rule no active connection with the 
affairs of men, have no means of correcting and improving their 
knowledge of the motives and conduct of men. If they make a 
mistake in deciding a question of fact — which they are very 
sure to do if they indulge in that method of disposing of cases — 
they have no means of discovering their mistake and thus cor- 
recting and improving their knowledge and judgment. Having 
no means of arriving at the character and intelligence of the 
witnesses so that they may weigh the evidence in a rational man- 
ner they are compelled to weigh the testimony by some uniform 
rule which they apply indiscriminately to the testimony of the 
different witnesses. A method about as sure to miss the mark 
as a tailor would be sure to miss it who should undertake to 
rectify the mistakes of other tailors and fit a hundred men 
picked up at random from those displeased with the work of 
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other shops by making them suits of clothing all of one cut and 
size. As they marched away from the temple of this appellate 
tailor, the big, the little, the low and heavy, the tall and slender, 
all clad in garments of the same size, they would present a sight 
no more incongruous than the findings of an appellate court on 
questions of fact would present could the true facts be placed 
by the side of such findings. Indeed the probability of correct- 
ness would be more in favor of the appellate tailor than of the 
appellate court for the reason that men differ more in their men- 
tal attributes, their indiosyncrasies, their capacity for perceiving 
and reporting correctly the matters and things that come within 
the scope of their observations, than they do in their physical 
proportions. 

As supporting the assertion that appellate courts should review 
the facts Judge Maxwell makes the following statement: ‘* Dur- . 
ing the last forty years many of the States have abolished the 
distinction between actions at law and suits in equity: and, while 
tosome extent the former procedure so far as the right to de- 
mand a jury is concerned has been retained yet in other respects 
the trials are the same in both law and equity cases. The testi- 
mony is taken in open court, and if the case is taken on error or 
appeal to an appellate court substantially the same kind of a 
record is or may be certified up, and there would seem to be no 
good reason why the appellate courts should apply different rules 
in reviewing cases on error or appeal.’’ 

It will be conceded that in those States where in both equity 
and law cases the testimony is taken in open court, that there is 
‘no good reason why the appellate court should apply different 
rules in reviewing cases on error or appeal.’’ It would seem, 
however, illogical to conclude that because the procedure in 
equity trials has been changed so as to make it conform to the 
procedure in trials at law that therefore the procedure in law 
cases before the appellate court on appeal or writ of error should 
be changed so as to make it conform to the procedure in equity 
cases on appeal. On the contrary when the procedure in the hear- 
ing of equity cases has been changed so as to make it conform 
to that of trials at law it would logically follow that the proced- 
ure in equity cases on appeal should also be made to conform to 
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that of reviewing law cases. In other words if a case is tried 
as a law case is tried, it should be reviewed as a law case is re. 
viewed. The contention that because cases both at law and in 
equity are tried as law cases are tried therefore they should be 
reviewed as equity cases are reviewed would seem to fall little 
short of an absurdity. 

The reason usually given for the rule of appellate courts in 
reviewing the facts in equity cases is that as both the appellate 
and lower court hear the case on depositions they each have the 
same opportunity of weighing the testimony. But where the pro- 
cedure is changed so that the testimony of the witnesess is taken 
in open court giving this advantage in weighing the testimony to 
the lower courts then this reason no longer exists and the reason 
ceasing, the rule itself should cease. 

So great is the advantage of seeing and hearing the witnesses 
testify as a means of arriving at the truth, over merely reading 
what they have said in a deposition or bill of exceptions, that 
some of our leading lawyers and most eminent judges have con- 
cluded that the facts in equity cases should be determined on the 
testimony of witnesses taken in open court. This method of 
arriving at the facts in equity cases has been adopted in some of 
the States and it is believed by many that it is the only safe way 
of determining facts. 

Judge Caldwell, in an article on the American Jury System 
published in this Review, says on this subject: ‘* Another 
grave objection to the present mode of trying equity cases 
is found in the fact that the chancellor and the appellate courts 
are deprived of the best, and in many cases the only means of 
forming a correct opinion as to the veracity of witnesses and the 
relative degree of credit to be reposed where their testimony is 
conflicting. Instead of seeing and hearing the witnesses testify, 
as a jury would, the court only hears his deposition read. On 
paper all witnesses usually appear equally well and equally 
credible. Indeed, the smart, unscrupulous and cunning scoun- 
drel, whose face and manner would at once discredit him in the 
eyes of a jury, will deliver a deposition that will carry convic- 
tion of its truth to the mind of a judge who never sees him.”’ 

If it be conceded, and I think few will dispute it, that for the 
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purpose of arriving at the facts of a case it is better to see and 
hear the witnesses testify, yet of what use is this method 
of trying the facts at nisi prius if afterwards, the facts are to be 
retried by the appellate court that does not see and hear the 
witnesses? To require jury, attorneys and judges of the nisi 
prius court to spend hours, days and even weeks, patiently 
hearing the testimony to determine what the facts of a case are 
and then to allow the appellate court, that has not seen or heard 
the witnesses testify, to guess at whether the finding of the 
lower court and jury is correct or not is about as farcical a 
method of settling the facts as well could be imagined. Only 
equaled, as has been said before, by the method of that celebra- 
ted judicial character in fiction who gave the utmost care and 
attention to the hearing of his cases, but finally determined 
them by throwing dice. 

Another reason given in favor of having the facts in cases at 
law reviewed by the appellate court is that juries are apt to make 
mistakes and that their findings should be scrutinized more 
closely than the findings of a judge. Among those best in- 
formed, opinions differ as to whether juries or judges are more 
likely to make mistakes in deciding questions of fact, but pass- 
ing this point, those who contend that appellate courts should 
scrutinize the finding of a jury more closely than those of a judge 
overlook the fact that in trials by jury the nisi pruis judge, who 
has heard the testimony, in disposing of the motion for new trial 
passes on the finding of the jury and unless he thinks the find- 
ing supported by the evidence he grants a new trial. The 
appellate court in reviewing the facts in such a case, reviews 
not only the finding of a jury, but the finding of a judge as well. 
A judge is a necessary constituent of a jury trial, and it has been 
well said by Judge Deady that “trial by jury, when properly 
understood, means a trial by the court with a jury.’’ 

There is another serious objection to having the facts reviewed 
by the appellate court. The preservation of energy seems to be 
inherent in human nature, and ordinary mortals are inclined to 
dodge difficulties and obstacles of all kinds whenever they can 
conveniently do so. Toa judge wrestling with the problems of 
a knotty case involving questions of law and fact there is a con- 
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stant temptation to find the facts in such a way as to render the 
legal questions easier. I do not say that judges habitually yield 
to such temptations, as a rule they do not, but the experience of 
many lawyers and nisi prius judges will support the assertion 
that appellate judges have sometimes, unconsciously perhaps, 
escaped the contact of difficult questions by finding that there 
were facts in the case, the existence of which neither the parties, 
their counsel, or the judge and jury that tried the case suspected, 
until informed of them by the opinion of the appellate court, 

Prof. May, discussing in this Review the comparative value of 
cases and treatises, has said that, ‘* The judge has his facts given 
to him, the text-writer makes his own typical case, and the 
temptation to make them such as render easy the deduction of 
general doctrines is well-nigh irresistible.”’ 

The statement that the judge has his facts given to him is 
only true in its fullest extent of the judges of those appellate 
courts whose practice is to accept the facts as found by the nisi 
prius court. When the appellate judges review both the facts 
and the law, the temptation to make the case easy is as pow- 
erful with them as with the text-writer. A high sense of justice 
and a just appreciation of the consequences that follow the de- 
cision no doubt operates with most judges to overcome this tempt- 
ation so far as the decision or judgment is concerned, but when 
they come to write the opinion and state the reasons for the de- 
cision, there is then, for those judges who determine both law and 
fact, a fine field in which to dodge. In difficult cases the tempt- 
ation to so shade the facts as to leave no doubt about the cor- 
rectness of the rules of law applied is then so strong with weak 
minds that it is believed that they have not always been able to 
overcome it. There is probably some truth in the statement of 
a writer in the old Southern Law Review, that under certain cir- 
cumstances ‘* the tendency with some minds is almost irresisti- 
ble to so color the facts as to adapt them to the judgment, or to 
prepare a ‘ Squirrel’ opinion, putting the decision upon grounds 
never taken by counsel or considered by court.’’ 

It may be said that this temptation to dodge the difficult points 
also affected the finding of the nisi prius court. But in the 
nisi prius court, the facts may, at the request of either party, be 
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submitted to a jury — as a general rule are submitted to a jury. 
It is one great merit of trial by jury, that it gives the right to 
litigants to separate the finding of law and fact and thus to a 
great extent shields weak judges against the temptation to twist 
the facts in order to avoid difficult points. But this merit will 
avail the suitor little, if another court which reviews the errors 
of the nist prius court on questions of law has also the right to 
review it on questions of fact. 

Another objection to having the facts reviewed by the appel- 
late court is that, if the case is reported, it lessens the value of 
the report as a history of the case. An ideal report of a case 
can be had only where the facts are found and stated in such a 
way as to leave no doubt that the same state of facts and 
questions of law were reviewed as came before the trial court. 
If cases were reported in this way, then by examining the reports 
one could form some idea as to whether the trial or appellate 
courts were responsible for the blunders which result in such 
numerous reversals — so frequent as to have been characterized 
as a **scandal to American jurisprudence’’ and to furnish 
plausible support to the assertion of the wag who said that 
“those who engage in a lawsuit should be indicted for staking 
money on a game of hazard and skill.’’ With this information 
at hand, something might be done to remedy the evil. 

It has been said in this Review that ‘* it is not safe to measure 
the standing of a court by the number of times its judgments 
are affirmed, as compared with the number of times they are 
reversed on appeal or error.’’ ‘* The adoption of such a stand- 
ard,’’ says the writer, ‘‘ necessarily assumes that the appellate 
court is an infallible standard by which to judge the standing of 
the courts of nisi prius. Nothing could be more erroneous. 
The number of reversals are just as likely to depend upon a 
want of ability in those courts as in the courts of nisi prius.”’ 

Not only is it true that the fact that a case is reversed is not a 
sure indication of error in the lower court, but frequently the 
report of the case furnishes no means of discovering whether 
the trial court erred or not. Sometimes an appellate judge in 
writing his opinion in a case where he has taken a view of the 
facts different from that taken by the nisi prius court, commences 
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by stating the facts as he finds them and then, without notici 
that the trial court took a different view of the facts, he 
proceeds to state the law as declared by the trial court, or 
more frequently he states only some single instruction or 
detached portion of the charge as given by the trial court, 
By comparing the law as stated by that court, or such frag. 
ments of it as may seem sufficient, with the facts as found by 
him, he makes out a very clear case of error on the part of 
the trial court, and those whose only source of information is 
the report of the case will not only not be able to tell whether 
the appellate or nisi prius court took the correct view of the 
facts, they will never know that they differed as to the facts, 
It would to some extent be different if the facts were finally 
settled at nisi prius by judge, jury, or referee, and the appel- 
late court compelled to take these findings of the fact as true, 
without the power to review them. 

In that large class of cases where by consent the facts are 
determined by the nisi prius judge without the aid of a jury, 
the law should require him when an appeal is taken to file with 
the papers a brief statement setting forth his findings of fact 
and the rules of law controlling his decision. This statement 
should be copied into the record for the inspection of the appel- 
late court and, if the case is reported, it should be published with 
the report of the case, except that if it contained more words 
than can be printed on one or two pages it should be condensed 
by the reporter. 

Where the case is disposed of on an agreed statement of facts 
this statement, if the case is appealed and reported, should be 
published in full with the opinion of the appellate court. This 
is now often done, but it is also frequently the case that the 
judge writing the opinion gives only what he takes to be the 
substance of the agreement, and the agreement itself is not 
reported. This is not so satisfactory, for, unfortunately among 
the large number of our eminent appellate judges there are, as 
in other walks of life, a few individuals who, like the Knight of 
La Mancha, can never see a thing as it is. A windmill with 
them is an armed knight, and when one thing is stated they 
therefore conclude that something else is meant. Like Mr. 
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Flosky, they live ‘* in the midst of that visionary world in which 
nothing is but what is not.” 

Even if there be none of these rare spirits on the appellate 
bench, yet there is in the public mind a fear that some of them 
are there, which causes distrust of reports and opinions in which 
the facts are reviewed, or restated only in the language of the 
reviewing judge. 

The above reasons are submitted as tending to show: Ist. That 
appellate courts should not review the facts in actions at law. 

2d. That when practical to do so, the findings of the nisi 
prius court or agreed statement of facts, when parties agree on 
the facts, should be published in full with the report of the case. 

These conclusions do not apply to equity cases which are 
heard by the chancellor on depositions, for with such cases the 
means of arriving at the facts are the same in both courts; nor 
do they apply to cases at law in which there is a total failure of 
evidence on some material point, nor to cases where the nisi 
prius judge on account of a defect of proof directs a verdict, 
for the reason that in these instances the questions arising are 
not so much questions of fact as of law and should be subject to 
review as other questions of law. 


J. E. Riwpick. 
GAINESVILLE, ARK. 
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CORPORATE ORGANIZATION BY CITIZENS OF ONE 


STATE IN ANOTHER STATE TO DO BUSINESS AT 
HOME. 


In a recent number of the American Law Review appeared 
an article entitled, ‘* How far is it safe for citizens of one State 
to organize a corporation in another State to do business at 
home?’’ the writer taking as a text the case of Montgomery ». 
Forbes,! deeming it authority for his contention that it is illegal 
for citizens of a State to exercise at home corporate functions 
acquired by them for that purpose abroad. 

Vast interests, it is well known, are involved in existing cor- 
porations thus formed, and a growing tendency is manifest in 
States, whose incorporation laws are harsh in any respect, to 
resort for incorporation to States whose policy is more liberal. 
President Michael Coleman, of the tax department of New York 
City, lately testified before a committee of the Senate of the State 
of New York, that from January, 1890, to January, 1891, com- 
panies with $320,000,000 of capital had been incorporated in 
two counties alone in the State of New Jersey, although doing 
their business and having their offices in the city of New York. 
An article in the leading law magazine of the country, directly 
calling in question this form of corporate organization, and 
claiming in support of the position taken, the high authority of 
a decision of the Massachusetts Supreme Court, accordingly 
attracts attention and challenges examination and criticism, more 
especially as but little on the subject is to be found in the books, 
and in none of the authorities is the question discussed at length 
or with a degree of fullness commensurate with its importance. 

In Cook’s able works on Stockholders and on the Corporation 
Problem, it is said that it is legal to incorporate abroad to do 
business at home. It may, likewise, be fairly assumed from the 
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practice to be the general concensus of opinion at the bar that 
such incorporations are in all respects legal. The writer of the 
article in question contends otherwise, largely on the strength of 
the decision in Montgomery v. Forbes. It is proposed to show 
that this case has not the slightest tendency to support the theory 
advanced by him. He draws two conclusions from the decision. 

1. In Massachusetts, at least, comity does not require the 
courts to hold that its own citizens can, with impunity, go into 
another State to organize a corporation to do business at home. 
An attempt to do so lacks the vital element of good faith and 
will in suits by creditors, be held futile as against the incorpo- 
rators. 

2. When there is such lack of good faith on the part of the 
incorporators, innocent stockholders will also be held individ- 
ually liable for the debts of the apparent corporation. 

The question in this case was whether goods were sold to a 
corporation called the Forbes Woolen Mills, or to one Forbes, 
the defendant, as doing business under that name. It appeared 
that Forbes, who was a woolen manufucturer in East Brookfield 
in Massachusetts, for the purpose of limiting his personal re- 
sponsibility and because the laws of New Hampshire were more 
favorable to corporations than the Massachusetts laws, went to 
Nashua, New Hampshire, to form a corporation through which 
to carry on his business. With a local attorney and three other 
persons secured by the attorney he executed articles of agree- 
ment which were recorded in the office of the clerk of the city of 
Nashua and in the office of the Secretary of State. These articles 
recited that the subscribers associated themselves for the pur- 
pose of forming a corporation to be called the Forbes Woolen 
Mills, fixed the amount of the capital stock, and stated that the 
object of the corporation was to manufacture and sell woolen 
and other goods, and the places of business were at Nashua, 
N. H., and East Brookfield, Mass. Meetings of the subscribers 
were subsequently held, at which Forbes was elected president 
and treasurer, and such other officers were elected as were nec- 
essary under the laws of New Hampshire. All the stock was 
issued to the defendant, no other person being interested in it. 
Forbes then, as treasurer of the corporation, hired a mill in 
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East Brookfield, belonging to his mother and himself, and began 
the manufacture of woolen goods, purchasing the necessary sup- 
plies, including those named in the plaintiff’s account, for which 
the notes of the corporation were given and taken. There wag 
no manufacturing done in Nashua, nor any other business, except 
the holding of corporate meetings. 

Under the general laws of New Hampshire, ‘* Any five or more 
persons of lawful age may, by written articles of agreement, agso- 
ciate together for carrying on any lawful business, except bank- 
ing and the construction and maintenance of a railroad, and when 
such articles have been executed and recorded in the office of the 
clerk of the town in which the principal business is to be carried 
on, and in that of the Secretary of State, they shall be a corpora- 
tion,’’ ete. ‘*The object for which the corporation is estab- 
lished, the place in which its business is to be carried on, and 
the amount of the capital stock to be paid in shall be distinctly 
set forth in the articles of agreement.”’ 

In the trial court the jury found that at the time of the 
attempted organization the alleged corporation and its members 
did not intend to carry on its business (other than holding meet- 
ings), in whole or in part, in Nashua ; that there was no attempt 
in good faith on the part of the defendant Forbes to organize the 
corporation; but that Forbes, at and prior to the time the goods 
in controversy were ordered, believed that the organization of 
the Forbes Woolen Mills was a valid corporation. On these 
findings the judge directed a verdict for the plaintiffs, and 
reported the case for the determination of the full bench of the 
Supreme Court, which ordered the verdict to stand. 

The doctrine thus affirmed by the court that good faith isa 
necessary element in the formation of a corporation under a 
general law seems to the writer of the article in question to be 
novel and fraught with danger. ‘+ Once admit that you can go 
behind the returns,’’ he exclaims, ‘* and where is the safety? 
And if you can go behind them in one case, why can you not in 
all?’’ ** Suppose,’’ he says, ** Forbes had sold some of his 
stock to an innocent outsider, would such a sale make that 4 
corporation which before was not a corporation? According 
to the court there never was a corporation and the certifi- 
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cates of stock in Forbes’ hands were mere pieces of waste paper. 
It would be an extraordinary doctrine to hold that the mere sale 
of one of these pieces of waste paper, or all of them would of 
itself create a corporation. And yet, if that is not the effect, 
the purchaser is buying into a partnership, and would seem to be 
assuming the liabilities of a partnership.”’ 

only safe course, then,’’ he concludes, for a person 
who intends to buy shares in a corporation organized by non- 
residents, would seem to be to institute a careful investigation, 
not into the records, but into the question of good faith on the 
part of the original promoter. Even though the promoter 
believed that he had organized a corporation, such belief is im- 
material, if, as a fact, he was not acting in good faith when he 
organized it. His good faith thus becomes a vital question in 
deciding whether or not there is a corporation. This is, indeed, 
a precarious thread upon which to hang a title. How is the 
would-be purchaser to make such an investigation and be sure 
that he is right? Is he to ask the promoter personally and take 
his word for it; or, if after a thorough investigation into all the 
accessible facts, he comes to the conclusion that there was good 
faith, of what avail would that be when later a jury should find 
that there was not good faith? As one’s belief is immaterial 
what then becomes of this stockholder in an apparent corpora- 
tion, which is not a corporation, even if he does investigate? ”’ 

The fallacy in this doctrine of good faith seems to him to be 
in submitting the case tothe jury. The true doctrine, to his 
mind, is to submit the question to the court to rule on as a mat- 
ter of law. ‘* When, then,’’ he asks, ‘* should a court so rule?”’ 
“ The strict logic of Montgomery v. Forbes answers: Whenever 
the citizens of one State attempt to organize a corporation in 
another State to do business at home; or, more broadly, when- 
ever the attempted corporation is so plainly a fraud upon the 
laws of the State in whose courts the question arises, that it would 
be against public policy to recognize its existence.”’ 

These ** bubbles ’’ may be ‘* reduced to their elemental suds ’’ 
by a statement of the settled doctrine of good faith, which, 
though referred to in a somewhat vague way by the text-book 
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writers, has been established by harmonious decisions in differ. 
ent jurisdictions. 

It is a well-known rule of law that wherethere are merely defects 
in the proceedings for incorporation, but it is shown that there 
is a law under which a corporation with the powers assumed 
might lawfully be formed, and there is a colorable compliance 
with the requirements of the law, and a user of the rights claimed 
under the law, the existence of a corporation de facto is estab- 
lished, and it cannot be inquired into collaterally.’ In cases of this 
nature justice and public policy will not permit such questions to 
be raised in controversies between the de facto corporation and 
those who have entered into contract relations with it, as corpo- 
rators or otherwise. 

Another question is presented, however, when the purpose of 
a corporation appears on the face of its articles of association to 
be legal, or when there has been an apparent compliance with 
the requirements of the enabling act, but, as a matter of fact, 
the corporation is formed for an illegal purpose, or performance 
of the conditions precedent to incorporation has been merely 
pretentious or evasive. The question then arises whether the 
motive and intention of the incorporators can be inquired into, 
or the statements which it is necessary to file under the incor- 
poration law to procure incorporation, be attacked as fraudulent 
and untrue, when a defendant, sued as an individual, seeks 
shelter behind the answer of corporate organization. This was 
the question presented in the case of Montgomery v. Forbes. 
Whenever this question has arisen the courts have as to innocent 
stockholders who bought their stock after the organization had 
been completed, under the belief that a legal corporation existed, 
applied the same principle which underlies the rule referred to. 
‘¢ I think,’’ said Judge Brewer, in Coal Co. v. Maxwell,? *¢ the 
true rule is this, that where persons knowingly and fraudulently 
assume a corporate existence or pretend to have a corporate 
existence, they can be held liable as individuals ; but when they 
are acting in good faith, and suppose that they are legally in- 
corporated — that they are stockholders in a valid corporation — 
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and where the corporation assumes to transact business for a 
series of years, and the assumed corporate existence is not 
challenged by the State, then they cannot be held liable, as 
individuals, as members of the corporation.’’ 

In Stafford Bank v. Palmer,’ the question was whether one 
Moulton, one of the defendants, was liable for the amount of a 
draft drawn by the South Wilbraham Woolen Company, and 
discounted by the plaintiff bank. Moulton was a stockholder in 
this company, which was formed in Connecticut to succeed to 
the property and business of the Wilbraham Woolen Company, 
a Massachusetts corporation engaged in manufacturing woolen 
goods in Massachusetts. The first-named corporation was organ- 
ized for the purpose mentioned, by the directors of the latter, on 
account of the more favorable laws of Connecticut relative tothe 
taxation of corporations. It was contended that the Connecticut 
company was illegally organized, presumably on the ground that 
it was formed by citizens of Massachusetts solely to do business 
in Massachusetts, that the members therefore became a copart- 
nership, and that Moulton being a stockholder in the company 
was accordingly liable as a partner. The court held that he was 
not liable, saying :— 

‘¢ Tt is not necessary to decide, and we do not decide, whether 
the organization and management of the South Wilbraham 
Woolen Company was legal or not. What safety would there 
be for the innocent stockholders in any corporation, if by be- 
coming such they became personally liable for the defaults or 
misconduct of its officers. Stocks of all sort would soon lose 
their market value, and money would seek other channels for 
investment. Hence in our view it was of no consequence 
whether the company was legally organized or not, or what the 
acts and votes and records showed. Moulton could not be 
affected thereby under the facts found; he was entirely innocent 
of any participation in any wrong, if there was a wrong, and 
totally ignorant that any fraud was ever perpetrated or contem- 
plated.”’ 

The same ruling was made in the recent Texas case of Ameri- 
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can Salt Company v. Heidenheimer,’ in which it was held that 
where articles of association, alleging that two of the corporators 
are residents of the State, are regularly filed in the office of the 
Secretary of State, as required by law, and it afterwards appears 
that there were not two citizens of the State among the corpora- 
tors as required by law, subsequent stockholders cannot be held 
liable as partners for its debts to persons dealing with it as a 
corporation. Speaking of the rule applicable to corporators 
who have intentionally violated the law, in procuring incorpo- 
ration under a general statute, the court say, ‘* We are clearly 
of the opinion that it is not a proper rule to be applied in a case 
like the present, in which it appears that stockholders, who are 
sought to be held liable as partners, bought their stock after the 
organization had been effected and under the belief that a legal 
corporation existed.’’ ? 

The motive and intention of the corporators, then, cannot be 
inquired into, when the object of the corporation, as indicated 
by its articles of association, is legal, and the statements filed 
under the incorporation law cannot be shown to be untrue, in 
suits by creditors against members of the corporation who be- 
came such in good faith and without knowledge of vice in the 
organization. 

On the other hand, when an attempt by associates to acquire 
corporate life is not made in good faith, it will give no corporate 
color to the association, which courts will recognize for the pro- 
tection of those who are engaged in, or who lend themselves 
knowingly to the scheme. In such cases, where the principle 
of estoppel does not come into play, the courts will inquire into 
the motive and intention of the incorporators, and, although the 
articles of association indicate that the purpose of the corpora- 
tion is legal, will not recognize the existence of the corporation 
if it is proved that the real intent of the corporators is to tran- 
sact an unlawful business, or to exercise corporate functions in 
violation of some principle of public policy. The courts will 
also as against the guilty parties adjudge abortive an effort to 
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To the same effect is Fuller v. Collier, 16 Ohio St. 599. 
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acquire corporate life, when it is shown that the attempt was by 
a feigned compliance with the law. 

Thus in Jersey City Gas Co. v. Dwight et al.,! the plaintiff 
corporation sought to be protected against an invasion of its 
franchise. It had authority under a special charter to make 
and sell gas, and to lay down gas pipes in the streets of Jersey 
City to light that city with gas. The defendants claimed the 
same right as a corporation formed by them under the name of 
the Consumers’ Gas Company, pursuant to the provisions of a 
public statute authorizing the formation of gas companies. The 
decision hinged on the question whether the defendants had 
acquired corporate existence. The statute in question provided 
that a corporation formed under it should exist from the filing 
of the articles, but that the articles should not be filed until at 
least one-half of the capital stock had been subscribed for, and 
twenty per cent. paid thereon in good faith and in cash, and an 
affidavit made of compliance with such requirement. There was 
an ostensible compliance on the part of the defendants, but in 
fact a part of the subscription of one-half of the capital stock 
was fictitious, and twenty per cent. was not actually paid in 
in cash, although an affidavit to that effect was filed. The court 
said: ‘* Any attempt to acquire corporate functions by a preten- 
tious or evasive compliance, no matter what the papers may say, 
must be denounced as a fraud upon the law. By this law a cor- 
poration is made self-creative, and a grant of a franchise is made 
to flow from the act of the grantee; the act is the grant, but to 
have this effect it must be what the law requires and not a 
sham.’’ The defendants, it was accordingly held, had not 
acquired corporate life and power, and an injunction was issued 
restraining them from using the public streets of Jersey City for 
the purpose of laying gas pipes therein.? 

McGrew v. City Produce Exchange,® also exemplifies the 
tule. This was a suit brought to recover various amounts 
lost by the plaintiff on certain wagers made with the de- 
fendants. The individuals sued were the incorporators of the 


129 N. J. Eq. 242. 3 85 Tenn. 574. 
* See also Booth v. Wonderly, 7 
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City Produce Exchange. It was proved that these defendants 
combined and confederated together, styling themselves and 
chartered as the City Produce Exchange, for the purpose of 
buying and selling ‘‘futures’’ in corn, cotton, wheat, ete., 
ostensibly, while in reality this was a pretense, the real 
business intended to be done, and in fact done, being 
the pretended purchase or sale, for future delivery, of these 
products, under contracts in legal and valid form, when in fact 
illegal and invalid, because of the non-existence of any real in- 
tention to buy and sell for such delivery, and so executed and 
framed to cover and conceal the real purpose of the parties, 
which was to gamble and wager on the rise and fall of the prices 
of the articles pretended to be bought or sold. The defense was 
interposed that the corporation was alone liable; that being 
chartered for an apparently legal purpose, the incorporators 
could not be held individually liable for the illegal acts of its 
managers or officers. But the court said, ‘‘ There is nothing in 
this defense. The facts justify the finding that this corporation 
was but a cloak used to cover the illegal acts contemplated in the 
organization and done as a business; and in such case the form 
of the transaction is disregarded, and the intent and substance 
ascertained, and liability fixed for the thing done, without respect 
to the pretense under which it was attempted to be con- 
cealed.”’ 

The rule, as stated, in relation to the impeachment of cor- 
porate existence, as against the corporators, ordinarily applies 
only in the case of corporations formed under general laws which 
do not provide for the issuing of a charter or certificate of 
organization. Generally when such a charter or certificate is 
issued, it has the force of a special charter from the legislature,’ 
and the existence of the corporation cannot be collaterally at- 
tacked. Fraud or lack of good faith in obtaining the charter 
would merely be ground for dissolving the corporation at the 
suit of the State.? Nevertheless, parties to the fraud, even 


1 National Bank v. Almy, 117 Mass. language of the statute under which it 
476. is issued. 
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when a charter or certificate had been issued, might in certain 
cases be held liable in civil suits, by simply ignoring the corpora- 
tion instead of adjudging it void, or, in other words, as was said 
in the Tennessee case, by disregarding the form of the transaction 
and fixing liability according to the intent and substance. Thus, 
in Smith v. Standard Laundry Machine Company,’ the president 
of a corporation, who owned all the stock, was held personally 
liable for damages for the infringement of a patent by the 
corporation, on the ground that he used the corporation solely 
for himself for the purpose of appearing to be an officer of it, 
and that, if an officer or agent, he was such for himself, and all 
he received in such pretended capacity he received for himself. 
‘The pretext of doing business in the name of the corporation,”’ 
the court observed, ‘‘ is too flimsy to shield him from accounting 
to the owner of the patent.’’ 

In the light of the well-settled principles of law thus stated and 
illustrated, it is apparent that the decision in Montgomery v. 
Forbes does not afford the slightest intimation of any danger in 
jncorporating abroad to do business at home, either to incorpora- 
tors or to innocent stockholders. No question of the policy of 


the State on this point was raised, considered or decided. The 
result must have been the same if the defendant had attempted to 
incorporate in Massachusetts instead of in New Hamphire. The 
decision rests solely on the ground that there was not an actual, 
bona fide compliance with the requirements of the enabling act, on 


the part of the defendant. It was not the defendant’s real inten- 


persons associated for any lawful pur- 
pose may, by subscribing their names 
toa memorandum of association, and 
otherwise complying with the requisi- 
tions of this Act in respect of registra- 
tion, form an incorporated company.”’ 
By § 18, **A certificate of the incor- 
poration of any company, given by the 
Tegistrar, shall be conclusive evidence 
that all the requisitions of this Act in 
Tespect of registration have been com- 
plied with.” 

In the case of In re National 
Debenture and Assets Corporation, L. 
R. Ch. Div. 1891, Vol. 2, it was held 


that a certificate of incorporation 
under this act is not conclusive that 
seven persons have signed the mem- 
orandum of association, and therefore 
conclusive of the existence of a cor- 
poration. The memorandum in this 
case purported to bear the subscrip- 
tion of the names of seven persons; it 
was alleged, however, that it was in 
fact signed by six persons only, as 
one of the signatories had signed twice, 
once in his own name and once under 
an assumed name. 
119 Fed. Rep. 826. 
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tion to have his business conducted by a corporation, but to cop. 
duct it himself under the cloak of a corporation. He was the 
sole owner and manager, taking all the shares of the capital stock, 
While the statute of New Hampshire requires five associates, the 
business was his personal business and his pretended associates 
were not in reality associates. The corporation represented 
nobody but himself, and was not intended to. The law of New 
Hampshire does not authorize the exercise of corporate func- 
tions by a single individual. The attempt to accomplish this by 
a sham compliance with the law was therefore abortive. Even 
where a corporation is valid in its inception, if a single individual 
purchase the entire capital stock, thus becoming the sole owner 
of the corporate property and franchise, there is a complete sus- 
pension, if not a final dissolution, of the corporation.' But this 
is not all. The New Hampshire statute requires the articles of 
agreement to be recorded in the place where the business is 
to be carried on, if within the State, if not, in the nearest town, 
and the place of business must be distinctly stated in the arti- 
cles. The articles of agreement were recorded in Nashua, and 
stated that the business was to be carried on there, but it was 
not carried on there and was not intended to be. Here again 
we have a merely pretentious compliance with the requirements 
of the law. The attempt to acquire corporate life in this way 
was a fraud on the law. The defendant was the author of the 
fraud, and on principal and authority it was rightfully held that 
he could not escape responsibility by the device of putting the 
shield of corporate organization between himself and _ his 
creditors. The corporation was not de jure, and by reason of 
his fraud he could not set up that it was de facto, as an innocent 
stockholder might. 

It thus clearly appearing that this case is not authority for 
the theory that it is illegal for the citizens of one State to incor- 
porate in another State to do business at home, it remains to 
inquire on what authority or reasoning the theory can be 
supported. On examination it appears that but a single decis- 
ion of a court of last resort is to be found in its favor, namely, 
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Hill v. Beach.' It was held in this case, as to a company incor- 
porated by citizens of New Jersey, under the laws of New York, 
to purchase and operate a stone quarry in New Jersey, that it could 
not be recognized by any court in New Jersey as a legally con- 
stituted corporation, nor be dealt with as such. The decision 
was made as early as 1858. Not only is the opinion very brief 
but the ratio decidendi does not commend itself to common 
sense, and is not in harmony with settled law. It is that 
the attempted organization under the general law of New York 
respecting corporations was a fraud upon that law. 

Yet, in a later New Jersey case,’ it was held that a general law 
authorizing any number of persons not less thanseven to form acor- 
poration toconstruct a railroad does not exclude non-residents as 
incorporators. ‘‘ The legislature,’’ said Chancellor Runyon, ‘‘ has 
not attempted to make any discrimination in the law against citizens 
of other States. The term it uses is ‘persons.’ Citizens of 
other States are by virtue of the provisions of the constitution 
of the United States declaring that the citizens of each State 
shall be entitled to all privileges and immunities of citizens in 
the several States, entitled to all the privileges to which citizens 
of this State are entitled under the law.’’ The law of New 
York, under which the corporation was formed, whose existence 
was in question in Hill v. Beach, authorized ‘‘ any three or more 
persons ’’ to form a corporation, and likewise authorized the 
formation of corporations to do business outside of the State. 
The legality of a corporation formed under this law by citizens 
of New York to operate a stone quarry in New Jersey, would 
not of course be questioned. For the reason stated by Chancel- 
lor Runyon, the same privileges were open under the law to the 
citizens of New Jersey. Therefore, such a corporation, formed 
under this law, would be valid, whether composed of citizens of 
New York or citizens of New Jersey. How, then, was the 
incorporation in Hill v. Beach ‘‘ a’fraud upon the law of New 
York? ’’ 

But one other reason is advanced by the court in its opinion. 


112N. J. Eq. 31. ® Central R. R. Co. v. Penn. R. R. 
Co. 31 N. J. Eq. 475. 


he 
k, 
he 
od 
C- 
al 
8 
f 
} 
| | 


354 26 AMERICAN LAW REVIEW. 


If the corporation in question, say the court, can be recognized 
as a legally constituted corporation, ‘* What need is there of any 
general or special law in our State? Individuals desirous of 
carrying on any manufacturing business may go into the city of 
New York, organize under the general laws of that State, erect 
all their munufacturing establishments here, and under their 
assumed name transact their business, not only free from all 
personal responsibility but under cover of a corporation not 
amenable to any laws.’’ The answer is that citizens of other 
States could legally transact business in New Jersey in the same 
way, free from personal responsibility and under cover of a cor- 
poration not amenable to the laws of New Jersey. Wherein is 
it more injurious for citizens of New Jersey to do this than the 
citizens of other States? In either case we have a foreign cor- 
poration which the State may by legislation drive from its domain 
or admit under restrictions or supervision. 

If the question should again be submitted to the New Jersey 
court it is difficult to believe that the doctrine of Hill v. Beach 
would be sustained, for, to sustain it, the court would be forced 
to occupy the extraordinary position of holding void an incor- 
poration in New York by citizens of New Jersey to do business 
in New Jersey, and at the same time declaring valid —as it 
would be obliged to under the present liberal corporation laws 
of New Jersey — an incorporation in New Jersey by citizens of 
New York to do business in New York. 

*¢ The evil complained of,’’ says the writer of the article under 
consideration, *‘ is not that a State sends its own citizens forth as 
a corporation; it is that a State permits the citizens of another 
State to resort to it for incorporation to do business in that other 
State, thus granting them rights which presumably they could 
not get at home.’’ 

The fallacy in thisis, that it would make the right of a foreign 
corporation to transact business in a State depend, not upon the 
character of the business, whether contrary to or in harmony 
with the policy of the State, but upon the citizenship of the cor- 
porators. It would also discriminate against the citizens of a 
State in favor of the citizens of a foreign State, by permitting 
the latter to exercise foreign corporate franchises, and forbid- 
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ding the former to do so. Adopting the test of citizenship, it 
would seem to be difficult, logically, to draw the line. Suppose, 
for example, that one of the incorporators of a company formed 
in New York to do business in New Jersey, is a citizen of New Jer- 
sey, the others being citizens of New York, is the incorporation 
for this reason to be held void? Or again, suppose that the State 
of Georgia incorporate a number of her planters to manufacture 
their cotton in Massachusetts, is it contrary to the policy of 
Massachusetts for her citizens to become shareholders in the 
enterprise? Yet this would seem to be the logic of the ** Chinese- 
Wall’’ doctrine of our writer. ‘* Why,’’ he asks, ‘* should one 
set of citizens, because of their love of and loyalty to home, be 
taxed or otherwise more harshly treated than their next door 
neighbors who are willing for some supposed advantage to sail 
under a foreign flag? If a Massachusetts man wants to do bus- 
iness in Massachusetts, why not do so under the laws of Massa- 
chusetts? If he prefers the laws of New Jersey, why not go to 
New Jersey and stay there? 

If this doctrine is sound it must apply to all corporations 
formed to transact business without the State of their domicile ; 
but the Massachusetts court has recently held that a corporation 
may legally do all its business outside the State incorporating it. 
Such arguments then might be made to the legislature, but are 
not properly addressed to the court, for since the legislature is 
the proper representative of the public interests and has the 
exclusive power to determine what shall be the public policy of 
the State, if it makes no enactment on the subject it is to be 
inferred that it omitted to do so because it was deemed unneces- 
sary, and that the generally recognized principles of comity 
would be sufficient.? 

It would, therefore, seem to be the true doctrine that in the 
absence of a legislative declaration of policy, under the law of 
comity which prevails between the States, a corporation of one 
State, not forbidden by the law of its being, should be permitted 
to exercise within another State the general powers conferred by 
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itscharter, whether its members are or are not citizens of the latter 
State. This would place on an equal basis all foreign corpora. 
tions seeking to do business in a State, and would furnish g 
sound and reasonable test of the legality of attempts to exercise 
at home corporate franchises acquired abroad. Instead of mak- 
ing the act of a corporation objectionable or unobjectionable ac. 
cording to the citizenship of the corporators, it would determine 
its legality by the test of the laws and settled policy of the State 
in which the attempt to perform the act was made, thus leaving 
the way open for the courts of the State to declare void and of no 
effect acts of incorporation procured elsewhere for the purpose 
of evading the laws or contravening the public policy of such 
State, but not debarring citizens of the State from exercising cor- 
porate franchise acquired in foreign States, in any field of 
corporation business left open to foreign corporations composed 
of citizens of foreign States. 

An illustration of the application of this test is furnished by 
the late Texas case of Empire Mills v. Allston Grocery Company,! 
In this case the defendants, who were citizens of Texas, had 
formed acorporate organization under a general law of the State 
of Iowa for the purpose of carrying on a mercantile business in 
Texas. The constitution of Texas prohibits the creation of 
private corporations, except by general laws. By an act of the 
legislature provision was made for the creation and operation of 
mercantile companies. This provision was subsequently re- 
pealed. The repeal, it was held, was a denial of the right to 
form, and a prohibition of the operation of such corporations in 
Texas. The statute granted the privilege and then revoked it, 
thereby superseding the rule of comity. The defendant’s act of 
incorporation was sought as an evasion of and a fraud upon the 
laws of Texas, or the policy of her general legislation. It would 
hardly be contended that in repealing the provision as to mer- 
cantile corporations, observed the court, ‘‘ the legislature in- 
tended to debar the citizens of Texas from this field of corpora- 
tion business, and leave it open to corporations from foreign 
States and nations under the rule of comity.’’ The act of 
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incorporation was accordingly adjudged to be a fraud upon either 
or both of said States and the defendants were held liable as 


partners to the plaintiffs. 


It would seem, then, that the doctrine for which the writer of 
the article under consideration contends has but little support in 
reason or authority, and that the tendency of the courts is not in 
the direction pointed out by him.! 


TAUNTON, Mass. 


1 The main contention of the text 
is sustained by Demarest v. Flack, 
128 N. Y. 205, published after the 
above article was written. A corpo- 
ration formed in West Virginia by 
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citizens of New York to transact busi- 

ness in New York, is decided to be 
legal, and Montgomery v. Forbes is 
held not to be in confict with the de- 
cision. 
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THE STATUS OF AMERICAN WOMEN MARRIED 
ABROAD. 


‘“‘Under which king.’’ — Henry IV, 2nd part, act V, scene 2. 


The status of American women married abroad has become a 
most interesting subject, and one that is likely to increase in 
interest rather than diminish. Formerly when marriages of an in- 
ternational character were infrequent, the effect of the marriage of 
an American woman to a foreigner did not challenge attention. 
Now, however, that an alliance of this character is becoming an 
every-day occurrence, it cannot be but that questions of great 
importance, as to succession to estates both of landed and per- 
sonal property, will arise and be presented for adjudication to 
the courts of this country. It is manifest that such questions 
will depend for their elucidation upon American law; and what- 
ever new rights may be acquired by marriage abroad, it is of 
the utmost importance to American women and to their relatives 
to ascertain what, if any, legal rights in America are lost by 
international marital contracts. 

While the rights retained or lost in America by a woman who 
marries an alien and goes abroad to live with him, are the same 
no matter what the nationality of the husband may be, there is a 
very great difference as to the new rights acquired, according to 
the status which a married woman holds before the laws of the 
country of her husband. 

In former years an American woman who married an English- 
man and went to England to live, lost the advantage of our lib- 
eral laws with respect to the property of married women. This 
has been remedied by the English married woman’s act, and in 
England she will henceforth have all the rights which are secured 
to her here. She will have the right to own and hold her separ- 
ate estate, to inherit, receive devises and bequests and dispose of 


her property both by contract and by will as if she were a single 
woman. 
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There is a general impression that marriage to an alien invests 
the wife with the nationality of her husband and dissolves her re- 
lations with her own government. This, like a great many other 
popular impressions, is erroneous, if considered as a general 
principle. It is, however, based upon a half truth which from 
the nature of things must exist. 

An American woman who marries an Englishman and con- 
tinues to reside with him in America certainly does not become 
an Englishwoman. She remains an American and her children 
born here are native born American citizens, although their 
father should remain an alien all his life. Does the removal 
of domicile of an American woman to a foreign country, that 
country being the one to which her husband owes allegiance, 
destroy her American citizenship and make an alien of her? 
Suppose she changes her domicile and with her husband takes 
up her abode in a country to which her husband does not owe 
allegiance, then, of course, she gains nothing and loses nothing. 

When she goes to live in a country to which her husband 
owes allegiance she obtains in that country such rights as its 
laws give her, but she does not lose her American citizenship ; — 
she does not become an alien. 

If she did, and her father should die and she should be sole 
heir to his landed estate she could not inherit it, if it was situated 
in New York, except through the operation of a recent remedial 
statute, and she could not transmit it to heirs, for one cannot 
inherit through an alien. It is true that the state of New York 
has by its legislation removed a great many of the disabilities 
that aliens labored under, but the mass of legislative enactments 
has produced a condition of things worse, if possible, than the 
original disability. For instance, at the common law an alien 
could inherit land and hold it until the state by appropriate 
proceedings established the escheat, — something, by the way, 
which the state of New York has never done. By one of the 
remedial statutes, however, which by its whole scope was in- 
tended to mollify the harshness of the common law, devises to 
aliens were made void, so that native heirs took the property to 
the exclusion of the person to whom it was left by will, if that 
person were an alien. The alien at the common law was left to 
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the mercy of the state, but that proved not to be a very harsh 
fate, for the state always released the escheat ; but under the 
so-called remedial statute he was relegated to the tender merey 
of the heirs at law, who are not proverbial for giving up any- 
thing.? 

The common law, so far as it regards alienage, is certainly a 
relic of barbarism, and it is rather startling to a philosophic stu- 
dent of jurisprudence to find that at a time when England, the 
home of the common law, has just abolished all the disabilities 
of alienage, free American communities misled by false notions 
of political economy are re-enacting those laws, of which they 
had once rid themselves. 

The United States of America has always been the champion 
of the right to abjure allegiance to the country of one’s birth. 
Yet it has always been an illogical position which it occupied. 
The colonists forcibly wrested away their allegiance, and when 
Great Britain made the treaty of peace, she consented to the 
transfer. She thus fulfilled the doctrine of the common law, 
that allegiance cannot be transferred without the consent of the 
sovereign. She consented that her subjects in America should 
become citizens of the new republic, or, rather of the several 
thirteen states. It may be said, too, that by permitting emigra- 
tion she has consented to the naturalization of the millions of 
her subjects who have since become citizens of the United 
States. She has, however, always maintained that without her 
consent, her subjects could not shuffle off their allegiance. 
Hence the war of 1812, which was fought and ended and the 
question left unsettled. 

Throughout our history we have fought many diplomatic fights 
to establish the right of expatriation, but singular to say we have 
never legalized it ourselves. We have never by law recognized 
or given our consent, to the abjuring of his citizenship by an 
American citizen and have never declared a person doing so to 
have become an alien. 

This statement is strictly true as to any legislation by Congress; 
and although it is not strictly true with respect to the treaties 


1 N. Y. Rev. Statutes, Part II. chap. 6, title 1, Art 1, Sec. 4. 
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made by the President and the Senate of the United States, I 
submit that in legal effect the statement is absolutely accurate. 
The treaty of 1870 with England recognizes the right of an 
American citizen to transfer his allegiance from the United States 
to the queen of Great Britain and Ireland; but nowhere in the 
statutes of the United States will be found any act of the law- 
making power dissolving the mystical union which exists between 
the sovereign power and the citizen or subject. Of course, I am 
well aware that this brings me to the threshold of the subject, how 
far a treaty becomes a law having the force and effect of a 
statute within the United States; and without discussing the 
question as to whether or not the United States has the power by 
treaty to effect a legislative enactment outside of its own limited 
legislative powers, which I cannot for a moment contemplate as 
possible, it is sufficient for me here to show that there is no pro- 
vision of the constitution of the United States which authorizes 
the dissolution of the tie of citizenship. The diplomatic depart- 
ment of our government has been constantly asserting the right 
of expatriation, and an act of Congress was passed July 27th, 
1868, declaring, in general but unmistakable terms, the right as 
being necessary to the enjoyment of liberty; but no act of 
Congress provides for any proceeding by means of which an 
American citizeu can divest himself of his national character. 

In cases where American women have married abroad, and 
have applied to the State department for protection, they have 
been told that, having married a foreigner, they have adopted 
the nationality of their husbands, and have thereby become 
aliens.!. Very proper indeed to refuse interference in the affairs 
of another country on behalf of the wife of one of its citizens, 
but very bad the reason given for the refusal. It is in this way that 
it has come to be popularly understood that marriage to an alien 
forfeited citizenship, but it is to refute this error of the State 
department and the popular mind that this treatise is written. 

It is true that an American citizen, man or woman, may by his 
or her conduct, and mode of life, forfeit the right to diplomatic 
services for his or her protection, but there is no way in which he 


1F, R. of U. S., 1874 p. 418. 
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can get rid of his citizenship. It is his birthright, if he is a native 
born citizen, and it is his by law if he be naturalized, in neither 
case has the law provided any method of dissolving the relation, 
I am not forgetful of the treaty with England, before referred 
to, which provides that citizens of the United States who have 
become or shall become naturalized according to law within the 
British dominions as British subjects shall be held by the United 
States to be in all respects and for all purposes British subjects, 

Undoubtedly as a matter of diplomatic recognition, the United 
States is estopped by the treaty from ever questioning the 
national character of a person who has abjured his American 
citizenship, and who has become a naturalized subject of Great 
Britain. But that is a very different thing from a legal dissolu- 
tion of the ties of native allegiance. It would not be a legal 
argument in the state of New York on a question of succession 
to say that an heir could not succeed, because although born in 
New York he had been naturalized in Canada. The power to 
change the national character by treaty with a foreign power 
would be looked into pretty closely. The constitution of the 
United States does not give power to absolve citizens from their 
allegiance, and the powers not granted to the United States and 
not prohibited to the States are reserved by the people. Where 
then does the United States get power to do by treaty what it 
could not do by the vote of the senate and house and approved 
by the President? Can any power dissolve a constitutional obli- 
gation, or defeat the reciprocal duties and rights conferred by 
that imperishable instrument ? 

But the discussion of this part of the subject is not within my 
purpose. Whether even naturalization abroad can change a 
citizen into an alien I doubt, but I have no doubt about the 
effect of a foreign marriage. That does not make an alien of an 
American woman. It may be that by it she becomes a subject 
of the nation of her husband; no doubt she does. But marriage 
while it operates to change the status of the wife, does not have 
the same effect as naturalization. That is to say, it is not treated 
as her deliberate act, but rather as an incident of the married 
state, which incident is only temporary and subsists during 
coverture. It is a disability similar to the disabilities incident to 
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the common law condition of married life. As at common lawa 
woman during the time she is married became incapable of 
making a contract, and could commit no tort that her husband 
was not liable for, so by the common private international law a 
woman who marries an alien assumes for the time being the 
nationality of the person she marries. It will be remarked, how- 
ever, that she does not abjure her own nationality. She does 
not even take the oath of allegiance to the sovereign of the 
country whose subject she has married. All this time her native 
allegiance slumbers, but it is not dead. 

It may be said then that there is in such a case a double alleg- 
iance; and although the doctrine is somewhat irreverently 
alluded to by French writers there can be no doubt but that it 
exists. How, they ask, can one owe allegiance to two separate 
sovereignties at the same time? But doctrines of jurisprudence 
cannot always be tested by the application of the rules of logic, 
or by the analogies furnished by physical laws. The fictions of 
the law have always been of vast importance and if dual allegi- 
ance be called a fiction, nevertheless it must stand. Americans 
understand the doctrine of double allegiance, as it is a cardinal 
doctrine in our system of government. 

The double allegiance must always have one of the allegiances 
uppermost. In the war of the rebellion the people of the 
south attempted to put the wrong one on top. Allegiance to 
the state is certainly due, and we may commit treason against 
it, but the higher allegiance — the sovereign allegiance is due to 
the United States. When the citizen of any country goes to 
another, he owes while in that other country allegiance to it. 
He must obey the laws while he is in the jurisdiction. When he 
leaves the jurisdiction his allegiance is transferred to the country 
which he enters and his own original allegiance does not resume 
its full sway till he returns to his own country.! 

The French author of Traité de Droit International Privé, 
M. Foelix, maintains that during coverture the nationality of 
the wife is suspended, to be resumed again when the relation 
of marriage ceases; and the universal conclusion of all the 
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writers on private international law is that marriage confers 
certain privileges of national character upon the wife, but it 
does not deprive her of the advantages which she had before 
marriage, and, more particularly, it does not deprive her of her 
rights of property which depend upon her relation to domicile of 
origin. 

The provisions of the French law on the whole subject are 
more minute, and the subject itself has received more attention 
in France, than in England or America; but even there it is a 
cardinal principle of the French law that a woman by marryinga 
foreigner loses no rights of property. 

The rule itself of the suspension of the wife’s nationality 
during the time of marriage is subject to exceptional qualifica- 
tion. Whenever her legal status or condition as femme sole is 
resumed, her nationality ipso facto is resumed also. It requires 
no renaturalization. If she is divorced it is resumed. Even if 
she lives separate and apart from her husband it is resumed, 
provided that the separation is legal. And, of course, if he 
dies it is resumed. And this change of nationality at the 
option of the woman determines the status of the minor 
children.! 

The second edition of Mr. Field’s Outlines of an International 
Code contains the following article :— 

‘«¢ Except as provided in Article 260, marriage does not change 
** the national character of the wife. 

‘* Marriage gives to the wife the privileges of the national 
** character of her husband, but does not deprive her of the 
‘¢ privileges of that which she had before marriage, except as 
‘* prescribed in the next article.”’ 

Another author describes the effect of the marriage with an 
alien as follows :— 

‘¢ The condition of the wife from the stand-point of nationality 
‘¢ is temporarily lost in that of the husband during the marital 
union.’”? 

The doctrines of the common law on the subject of allegiance 
we brought with us to America. It is settled by judicial decis- 
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jons that although there is not any common law of the United 
States and that all Federal jurisprudence rests on the statutes, 
yet the statutes and the constitution are both to be interpreted by 
the light of thecommon law. Both countries then, England and 
America, although differing politically as to the s(atus of immi- 
grant citizens, held the same legal doctrines as to each country’s 
own citizens. 

The constitution of the United States was silent on the sub- 
ject of citizenship and its qualifications. It assumed that the 
citizens of each state were to be embraced in the fold of the 
new nation. It gave to that new nation the exclusive power to 
make citizens out of foreign material, but it left the whole sub- 
ject in a very unsatisfactory condition. True, it provided that 
the citizens of each state should have all the rights in each of the 
states that the citizens of that particular state should have, and 
thus made them all equal. It, however, created no citizens of 
the United States and did not provide for any such class of per- 
sons. It recognized citizens of New York and decreed that New 
York’s citizens in each of the other states should have such 
rights as the citizens of those states had each in its own, and 
provided reciprocally that the citizens of each of those states 
should have the same rights in New York that the citizens of that 
state had. It provided that Congress should pass laws of nat- 
uralization. Congress did pass such laws, but the national idea 
had not yet permeated that body, and it provided that state 
officials might carry out those laws instead of intrusting their 
administration solely to the national judiciary. In this unset- 
tled and vague condition of things arose the Dred Scott! case, 
where it was held that although born in a state of the United 
States a colored man was not a citizen. This decision, fraught 
with such dire consequences, nevertheless was a step in the great 
march of development, and led directly to the amendment of 
the constitution, which recognizes citizenship of the United 
States, prescribes its qualifications and throws around it the 
guarantee of the Constitution.” 

After the adoption of the amendment all persons born in 


1 Scott v. Sandford, 19 How. (U. ? First clause Fourteenth Amend- 
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America are American citizens, that is, citizens of the United 
States of America. This citizenship makes them also citizens 
of the state where tbey reside, and secures to them all the 
privileges and immunities which the original constitution secured 
to the citizens of the several states. It fixes the status on 
the basis of the constitution. It makes citizenship immutable; 
removes it from the power of state legislature to alter it; or Con- 
gress to interfere with it; or treaties toabridge it. Henceforth, 
no diplomatic usage, or decisions of attorney-generals, or acts of 
legislatures can affect or alter or destroy the right of a person 
born on this soil to be an American citizen. There is no grant 
of power to Congress to legislate on the subject and therefore 
no law that it could pass would be of any force or effect. 
There is no power in Congress to pass laws providing for the 
relinquishment of citizenship. The loss of civil rights as a pun- 
ishment for crime is not a loss of citizenship, but only of some 
of its privileges. 

There remains then only one question to be answered. Can 
a citizen himself then abjure his allegiance and resign his citizen- 
ship? I will not answer this question or discuss it, because it is 
beyond the scope of this article. Those who have followed the 
subject so far, may see no way for the citizen to divest himself 
of citizenship, as I do not see any. 

Whether she can, or cannot divest herself of citizenship by 
some means or method, I maintain that marriage by an American 
woman to an alien and residence in the country of her husband 
does not do it, as must be apparent to the most casual inquirer. 
If without the constitutional guarantee the Supreme Court of 
the United States held as it did in 1830, that the woman who 
married an alien did not become an alien, then a@ fortiori after 
the amendment of the constitution she did not.’ 

Prior to the treaty with England of 1870 known as the Natur- 
alization Treaty the whole subject of the recognition of the right 
of expatriation by the subject of Great Britain was before a 
Royal Commission and the making of the treaty was delayed, 


1 Shanks v. Dupont, 3 Pet. (U. S.) 133; Santissima Trinidad, 91 Brock. 
242; Beck v. McGillis, 9 Barb.(N. Y.) Marsh, 478; affirmed, 7 Wheat. (U. 
85; Talbot v. Janson, 3 Dall. (U.S8.) 8S.) 283. 
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until the report of the commission to the effect that the condition 
of the law was inconvenient, but that before the rule should be 
abrogated, and subjects made aliens the positions of aliens before 
the law should be radically altered. Immediately was passed an 
act of parliament which at once abolished all the disabilities of 
alienage, and when that was done, indeed the very next day, 
but not until then, a treaty was made with the United States 
recognizing the right of English subjects to become citizens of 
the United States. Thus the British Government before it per- 
mitted its subjects to become aliens wiped out all the disabilities 
of alienage and made the question of inter-naturalization simple 
enough. 

We could not follow this example, because of the highly com- 
plicated ard intricate nature of our dual governments. The 
United States of America could not say that disabilities of 
alienage in the several states should be abolished, because it has 
no power so to declare, and it cannot be assumed that it could 
declare by treaty what it was unable to declare by statute. 

While the treaty, therefore, recognizes the right of American 
citizens to become subjects of Great Britain, it nowhere declares 
that such Americans become aliens thereby ; and if it was so 
declared, it is submitted that such a declaration would have been 
without any force whatever, as being beyond the power of the 
government. Obviously, we cannot legislate upon the subject 
by treaty, if we can in any way. While the treaty may be a 
perfectly binding convention between the governments of Great 
Britain and the United States as to the course of the State 
department of the United States and the foreign office of Great 
Britain, in future discussions which may arise with respect to 
the citizenship of persons who have abjured their allegiance to 
either country, nevertheless the status of such persons in the 
countries which they have abandoned cannot be affected, at least 
so far as Americans are concerned, by declarations in a treaty 
with England, and no national character can be acquired in En- 
gland by force of any provision on the part of the United States 
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in the treaty. The United States government, being a limited 
one, has no power, either by treaty or by law, to make regu. 
lations respecting the ownership of land. That subject is 
strictly within the jurisdiction of the several states, and those 
states may adopt what provisions they please with respect to 
such ownership and with respect to the succession thereto, 
As I have shown, the common law prevailed originally in 
all the states except one. Great inroads have been made 
in it in many of them, as, for instance, in the state of 
New York. While we have preserved the common law, it 
is only the husk which remains; for, as it now stands, 
alienage does not prevent an heir from inheriting from a citizen 
direct, provided the heir, if he be a male, comes to New York, and 
becomes a citizen, and does not interfere at all with a female 
alien succeeding to real property, provided she does not have 
to trace her desceut through another non-resident alien. But it 
would prevent inheritance by an alien, through an alien. It 
prevents an alien from taking land under a will, except upon 
certain conditions and it escheats the lands of an alien upon bis 
death. In 1889 an act was passed as to alien children of Ameri- 
can women married abroad which further somewhat ameliorated 
their condition. But the whole law ought to be repealed and 
the example of England followed. This, however, would only 
affect the inhabitants of one state, and we must remember that 
there are forty-four separate sovereignties to legislate on this sub- 
ject, besides the United States itself, whose alien law passed 3d 
March, 1887, is more stringent even than the common law. 

Under these circumstances the citizenship of American women 
married abroad becomes of great interest to them, and whether 
it slumbers during coverture, or always remains in force, its 
continued existence is to each of them of the utmost importance. 
It rests upon the surest and safest foundation, —a provision of 
the constitution of the United States. 

The English naturalization act provides that a married woman 
(meaning, of course, an English woman) shall be deemed to be 
a subject of the state of which her husband is for the time 
being a subject. It provides, however, that she shall be deemed 
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to be in England a statutory alien, and that she may at any time 
during her widowhood obtain a certificate of re-admission to 
British nationality by a very simple proceeding. The English 
act, in fact, follows the law as I have declared it to be here. It 
provides for a temporary subjection to the laws of the country 
of her husband, and it characterizes that temporary subjection as 
alienage, because prior to the passage of the act it had removed 
all the disabilities connected with alienage, and for no other 
reason. In America we have made no such provision, and there 
is no power in any body excepting the whole people of the 
United States to make any such provision. An English woman 
marrying an American, and living here, becomes an American 
citizen, so far as English law can make her such, and releases 
her from her English nationality. She becomes entitled to the 
privileges of American citizenship by virtue of an act of Con- 
gress passed in 1855. But some very nice questions arise with 
respect to that act, for at the time of its passage the constitution 
had no provision on the subject of United States citizen- 
ship. 

It is true that Congress had authority to pass a naturalization 
law, and the act in question can only be sustained as an exercise 
of the power conferred by that clause. It was not until July 
25th, 1868, that the constitution took any notice of such persons 
as citizens of the United States. Marriage did not at the com- 
mon law make a woman a citizen of the country of her husband, 
and it required an enabling act in the state of New York to 
make an alien widow dowable of the lands of her husband.! 
Now an American woman going to England, and marrying there 
a subject of Great Britain, while she becomes for the time being 
a subject of the queen of England, never loses her American 
nationality ; and although her rights as an American citizen may 
slumber, it is only because there is no necessity for their being 
active. If by descent she becomes the heir of lands in any of 
the states, she will not be prevented from succeeding to their 


1 Coke on Littleton, L. I. C. 5, Sec. 36. Laws of 1845 (N. Y. State), Chap. 
115, Sec. 3. 
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ownership because of the alien laws of any state. It matters 
not what station she may succeed to in England; and even 
although she captures a coronet, or even a ducal crown, she still 
remains a citizen of the United States because the constitution 
declares her to be one and provides no means by which the 
privilege can be lost, suspended or impaired. 


Rosert SEweLL. 
34 Nassau STREET, N. Y. 
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LIABILITY OF PUBLIC CORPORATIONS. 


THE’ LIABILITY OF PUBLIC CORPORATIONS FOR 
THE INFRINGEMENT OF PATENTS. 


‘The general rule on the subject would appear to be that 
cities and villages are liable for infringements of patents, unless 
the charters or statutes which created or regulate them other- 
wise require or provide ; while counties and townships are not so 
liable, unless they are made so by the legislative power which 
called them into being.’’ 

‘‘A municipal corporation is responsible for acts of infringe- 
ment performed by its officers and agents for its benefit. 
Public bodies which are not corporations, although composed of 
several individuals exercising certain statutory powers, are not 
capable of committing an infringement or any other wrong 
except those specified in the statute which creates them.’’ ? 

I select these clauses from the authoritative works of Mr. 
Walker and Mr. Robinson as a text for criticism in this paper, 
because they show the general understanding of the profession 
upon this important subject. What I claim the law is may be 
stated as follows: — 

All public corporations, whether municipal or quasi, are liable 
for the infringement of a patent, excepting a State when the 
injured party is not a citizen thereof. 

For the purpose of a logical analysis of the subject I shall 
examine (1) the ability of a public corporation to infringe a 
patent and (2) the right of action against it for such infringe- 
ment. 


Tue Apiity or A Pustic Corporation To INFRINGE A PaTeENt. 
A patent right is a property right, a right to the exclusive con- 


1 Walker on Patents, Sec. 401, 2 Robinson on Patents, Sec. 911 
(1889). (1890). 
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trol of a species of property for a specified time.’ An infringe. 
ment of that right consists in the appropriation of property 
without the consent of theowner. Itis nothing more.’ As incase 
of a similar wrong to property at common law, the statute allows 
it to be treated in two ways and be sued upon asa tort or as the 
breach of an implied contract. The implied contract is (1) 
either an implied license to make, sell or use the patented inven- 
tion for a reasonable compensation or royalty, called damages,’ 
or (2) an implied agreement to return what has been obtained 
by appropriating another’s property without right, called profits. 
The wrong, however, is the same in nature in every case, the 
wrongful appropriation of property. Evil intention or a scienter 
is in nowise a necessary element of the wrong. The infringer 
may be ever so honest or ignorant of violating another’s right, 
or be insane.® 

The question, therefore, is whether a public corporation can 
appropriate property without the owner’s consent. It is not 
whether such a corporation can commit an act of negligence for 
which it might be liable. Negligence is not an element of an 


act of infringement. It is a positive, active wrong, a malfeas- 
ance and not a non-feasance.® Nor is the question whether such 
a corporation can commit all kinds of acts of malfeasance or 


1 May v. Logan County, 30 Fed. Rep. 
250 (1887); May v. County of Ralls, 
81 Fed. Rep. 473; May v. Mercer Coun- 
ty, 30 Fed. Rep. 246; Allen v. New 
York, 17 Blatch. (U. S.) 350; Star Salt 
Caster Co. v. Crossman, 4 Cliff. (U. 8.) 
568; Brady v. Atlantic Works, 4 Cliff. 
(U. 8.) 408; Robinson on Patents, Sec. 
61, 845, 846. 

2 May v. Logan County, supra; May 
v. County of Ralls, supra; May v. Mer- 
cer County, supra; Allen v. New York, 
supra; Palmer v. United States, 20 
Nott. & Hop. 432; James v. Campbell, 
104 U. S. 356; Hollister v. Benedict 
Mfg Co., 113 U. 8. 67; Bliss v. Brook- 
lyn, 4 Fish. 596. 

U. Rev. St., § 4921; M’Keever 
v. United States, 14 Nott. & Hop. 396; 


Hollister v. Benedict Mfg Co., 113 U. 
S. 67; James v. Campbell, 104 U. S. 
356; Brady v. International Ocean Tel. 
Co., 17 Blatch. U. S. 308. 

4U. S. Rev. St., § 4921; Smith o. 
Standard Laundry Mach. Co.,250.G. 
393 (Wheeler, J., 1883); Lewis 2. 
Standard Steam Laundry Mach. Co., 
21 Blach. U. S. 184. 

5 Roger v. Coupe, 29 Fed. Rep. 358 
(1886, Carpenter, J.) ; Parker v. Hulme, 
7 West L. W. 417; Emerson v. Simm, 
6 Fish. 281, 1873; Nat. Car Brake Shoe 
Co. v. Terre Haute Car Mfg Co., 19 
Fed. Rep. 514, 1884; Matthews ». 
Skates, 1 Fish. 602; Hogg v. Emerson, 
11 How. 587. 


® May v. Logan County, supra. 
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active torts. An infringement differs from all other acts of 
malfeasance in being one which always grows out of the use of 
property and always results theoretically in a pecuniary benefit 
to the infringer.t The naked act of making or selling or using 
the patented invention constitutes the wrong without any attend- 
ant circumstances. Therefore, this question cannot be answered 
by alleging that at common law a public corporation could not 
commit an act of negligence or a tort other than the wrongful 
appropriation of property.? Can a public corporation appro- 
priate property? If so it can infringe a patent. 

The ability of a public corporation to appropriate property 
depends upon whether it owns, uses or controls property of any 
kind. If it has nothing to do with property, it cannot infringe. 
A city ward or a voting precinct usually exists only for voting 
purposes. It does not, as an entity, use property. The public 
property in such subdivisions usually belongs to a superior 
political body. The same may be true of counties, towns or 
townships in some States. 

Whether a public corporation owns, uses or controls property 
is not a question of law, but is purely a question of fact. It 
need not have authority in order to own, use or control property. 
As a fact it may do so in spite of all provisions in its charter 
or the acts of the legislature creating and governing it. Those 
who deny this are in the embarrassing position of the attorney 
who advised his client that for the offense he committed it was 
impossible for him to be thrown in jail. ‘* But they have me in 
jail now,’’ the client responded. Public corporations, as well as 
individuals, can use or own property contrary to law and if, in 
exercising such unlawful powers or lawful powers over property, 


1 Byerly v. Cleveland Linseed Oil 
Works, 31 Fed. Rep. 73; May». Logan 
County, 30 Fed. Rep. 250, May ». 
County of Ralls, $1 Fed. Rep. 473; 
May v. Mercer Co., 30 Fed. Rep. 246; 
McKeever v. U. S. 14 Nott. & Hop. 
896; Allen v. New York, 17 Blatch. U. 
§. 350; contra: Schillinger v. U. S. 24 
Ct. of Claims, 278. 

2 This confusion is noticeable in 
Jacobs v. Hamilton County, 1 Bond, 


560, 1861, Leavitt, J., and in May v. 
Juneau County, 30 Fed. Rep. 241, 1887, 
Bunn, J.; buton this point those cases 
were disapproved by May v. Logan 
County, supra, 1887, Jackson and 
Welker, J.J.; May v. Saginaw County, 
82 Fed. Rep. 629, 1887, Brown, J.; 
May v. County of Ralls, supra, 1887, 
Thayer, J.; and in May v. Mercer 
County, supra, 1887, Barr, J. 
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they make, sell or use a patented invention without the owner’s 
consent, they infringe.' Whether the act be witra vires ig 
altogether immaterial.’ 

This doctrine is established beyond all doubt. The case of 
Salt Lake City v. Hollister,’ is interesting upon this subject, 
Salt Lake City, contrary to its charter, conducted a distillery 
and the profits were turned into the city treasury. The 
city endeavored to escape liability for U. S. revenue taxes 
on the ground that the business was wiltra vires. Justice 
Miller makes these remarks: ‘It says that, though it is 
very true the city did distill spirits, did sell them, and did 
receive the money into its treasury, it cannot be held liable for 
this because it had no power to do.so. Its want of corporate 
authority to engage in distilling is to be received as conclusive 
evidence that it did not do so, while by the pleading it is 
admitted that it did.’’ 

‘* It is said that the acts done are not the acts of the city, but 
of its officers or agents who undertook to do them in its name. 
This would be a pleasant farce to be enacted by irresponsible 
parties, who give no bond, who have no property to respond to 
civil or criminal suits; who make no profits, while the city grows 
rich in the performance.”’ 

‘* The argument is unsound that whatever is done by a corpo- 
ration in excess of the corporate powers, as defined by its charter, 
is as though it was not done at all.’’ 

The remarks by Justice Miller are as applicable to quasi cor- 
porations, such as counties, townships, school districts, as to 


1 May v. Logan County, supra; May 
v. Mercer County, supra; May v, Sag- 
inaw County, supra; May v. County of 
Ralls, supra; May v. Johnson County, 
U. 8. Cir. Ct. Indiana, Judge David 
Davis, unreported; May v. Fond Du 
Lac County, 27 Fed. Rep. 669, 1886, 
Dyer, J.; Allen v. New York, supra, 
Wheeler, J.; Am. Nicholson Pavement 
Co. v. City of Elizabeth, 4 Fish, 189, 
1870, Strong and McKennan, J. J.; 
same case in Sup. Ct. 97 U. S. 126, 
1877, Bradley, J. ; Munson vo. New York, 


18 Blatch. (U. S.), 237, 1880, Wheeler, 
J.; Brickill v. New York, Jd. 273; Bliss 
v. Brooklyn, 4 Fish. 596; McKeever 2. 
U. S., 14 Nott. & Hop. 396, 1878, Nott, 
J.; Canmeyer v. Newton, 94 U. S. 225; 
Colgate v. International Ocean Tel. 
Co., 17 Blatch. (U. 8.) 308. 

2 Salt Lake City ov. Hollister, 118 
U. S. 259, 1885, Miller, J.; Hannon 2. 
St. Louis County, 62 Mo. 813, 1876; 
Cooley on Torts, 2nd ed. 141; Marsh 
v. Fulton County, 10 Wall. (U. 8S.) 676. 

3118 U. S. 259, 1885, Miller. J. 
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municipal corporations. Judge Cooley says: ‘‘ What has been 
said on this subject (the liability of private corporations for 
torts) will apply to public corporations as well as to private. 
Towns, counties, villages and cities must respond for such torts 
of their officers, agents and servants as have been committed or 
suffered by corporate authority. * * * Even the State or 
general government may be guilty of individual wrongs; for 
while each is a sovereignity, it is a corporation also, and as such, 
capable of doing wrongful acts. The difficulty here is with the 
remedy, not the right.’’? 

In Marsh v. Fulton County? the U. S. Supreme Court says: 
«We do not mean to intimate that liabilities may not be incur- 
red independent of statute. Undoubtedly they may be. The 
obligation to do justice rests upon all persons, natural and artifi- 
cial, and if @ county obtains the money or property of others 
without authority, the law, independent of any statute, will 
compel restitution or compensation.”’ 

A State statute or charter, therefore, cannot take away the 
ability of a public corporation to appropriate property or in- 
fringe a patent, since it is a physical and not a legal ability. A 
provision that the corporation shall not have the power to 
infringe a patent would be as ineffectual to prevent an infringe- 
ment as to prevent liability for the infringement, as we shall see 
further on.* The well-established distinction at common law 
between municipal corporations and quasi corporations as to 
their liability for torts‘ is not in conflict with the position here 
taken. This distinction as well as that between municipal cor- 
porations and all other employers or masters grows out of the 
difference in the nature of the relations between the employer 
and the agent or officer. The ground of liability of an employer 
for the torts of his employe is that the employer selects his 
servant, can control or dismiss him and therefore is responsible 
to third parties for negligence in such selection or control which 


1 Cooley on Torts, 2nd ed. 141. Fish. 596; Am. Nicholson Pavement 
210 Wall. (U. 8.) 676. Co. v. City of Elizabeth, 97 U. S. 126. 
5 May v. Logan County, 30 Fed. 4 Dill. Mun. Corp., Sec. 966, 22, 66, 
Rep. 230; May v. Saginaw County, 382 957, 953, 961. 

Fed. Rep. 629; Bliss v. Brooklyn, 4 
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results in an injury. Negligence in selecting and controlling his 
servant is the ground.’ Now it is evident, that if, from the 
nature of the employer, hecannot readily select and dismiss serv. 
ants, or if from the nature of the employer and of the duties 
which the servant is to perform, the servant cannot be readily 
controlled, the ground of this action does not exist ; there has 
been no negligence of any kind in the master. Municipal cor- 
porations are of this character, except when they conduct some 
private business enterprise.? Counties and townships nearly 
always fall within this category. They cannot readily select or 
dismiss officers or agents, nor can they readily control those 
officers in the performance of their duties. Hence they are not 
held liable for the wrongs of officers, except in a few instances. 

The ground of action, however, in an infringement case against 
a public corporation, is not that it has been negligent in 
selecting, controlling or dismissing its agent, but that the cor- 
poration has committed the wrong itself or ratified the wrong 
of its officer. Hence the distinction between municipal and 
quasi corporations above alluded to has no existence in in- 
fringement cases. A quasi corporation may be feeble, merely 
a territorial division of the State, endowed with only enough 
corporate life to discharge a few general duties of government; 
but as to the ability to appropriate property, the difference 
is only one of degree. Such a corporation, from the nature 
of the powers it usually exercises, is less liable to wrong- 
fully appropriate property or infringe a patent than a municipal 
corporation. It usually has less to do with most forms of prop- 
erty. It can, however, infringe a patent. A county can use a 
patented invention in a jail or court house; a school district can 
use school seats containing an invention; or a road district can 
use patented pavements. 


A public corporation can infringe a patent in two ways: (1) 


1 1 Min, Inst. (218), 242; Addison 11 Com. B. 867; Chicago v. Robbins,4 
on Torts, 507; 1 Bl. Com. 431 & N.;1 Black, 428; Robbins v. Chicago, 4 
Pars. Cont. 87 & N.; Quarmanv. Bur- Wall. (U. 8S.) 679. 
nett, 6 M. & W. 499; Rapson v. Cubitt, 2 Dill. Mun. Corp., Sec. 954, 961, 
9 Id. 710; Milligan v. Wedge, 12 966, 968; Cooley on Torts, 2d ed. 738. 
Ad. & El. 737; Overton v. Freeman, 3 Dill. Mun. Corp., Sec. 961-6. 
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By using the invention, or (2) by authorizing or ratifying the 
acts of infringement of its officers or agents. In most cases these 
two methods co-exist but not necessarily so. 

If the corporation or its members as a whole use the invention 
without license, the statute is directly violated. This, of course, 
can be done. Thus, in Allen v. New York,! the Board of Edu- 
cation, a corporation distinct from that of the city, a part of the 
State government over which the city had no control and whose 
acts could not therefore be ratified, placed in the schools of New 
York seats containing a patented invention. The citizens used 
those seats and in doing so, by force of the statute, infringed the 
patent and the city was held liable. The school board was also 
liable. 

Suppose MacAdam should have a patented process of con- 
structing a durable highway and a township should vote to 
macadamize a roadway and the roadway were macadamized with- 
out license from the owner of the patent. The township would 
thus authorize an infringement ; and by using the road afterward 
would also directly infringe.? 

In regard to the ratification by a public corporation of torts of 
officers and agents there is a distinction between infringements 
and other torts as to the ability of the corporation to ratify them. 
This grows out of the nature of the corporation and of the tort. 
There is an inherent difficulty in a public corporation ratifying 
the negligence or other tort of an officer which does not result in 
pecuniary benefit to the corporation. If a-corporation is held 
liable for such a tort, it is on the general ground of negligence 
in selecting agents. But any corporation can ratify the wrong- 
ful appropriation of property or infringement of a patent by an 
officer or agent by accepting the benefit of the tort, and such a 
tort always results theoretically in a pecuniary benefit.* 


117 Blatch. 350. See also Am. 3 Salt Lake City v. Hollister, supra; 
Nich. Pavement Co. v. City of Eliza- James v. Campbell, 104 U. S. 356; 
beth, 97 U. S. 126; Bliss v. Brooklyn, Hollister v. Benedict Mfg. Co., 113 
4 Fish. 596; Brickill v. New York,18 U. S. 67; Byerly v. Cleveland Linseed 
Blatch. (U. S.) 273; Munson v. New Oi! Works, 31 Fed. Rep. 78; May vs. 
York, Id. 287. Logan County, supra. 

+ Asbestine Tiling & Mfg. Co. 

(1889), 39 Fed. Rep. 324. 
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Thus, in Campbell v. James,' James was postmaster at New 
York. As such he wrongfully used a patented device for post. 
marking letters, so that he saved the government in salaries 
$65,000. He turned this money into the United States Treasury, 
By accepting the money, the government ratified the postmaster’s 
tort. In a similar case, M’Keever v. U. S.,?the war department 
used a patented invention in making arms. The infringement 
here was treated as the breach of an implied contract by the 
government and suit was brought in the Court of Claims. In 
the numerous cases brought by May against counties for infring- 
ing his patented locking apparatus for jails, officers or contract- 
ors placed them in the jails, but the counties ratified their act 
by accepting and using the patent for several years. 

Therefore, in the face of the cases and authorities to the con- 
trary, any public corporation can infringe a patent. If the 
doctrine stated by Mr. Robinson and Mr. Walker be true, that 
some public bodies cannot commit a wrong not specified in the 
statute creating them, patentees of many inventions would be at 
the mercy of such bodies, for surely the statute creating them 
would not specify any wrongs that they could commit, and the 
officer would be worthless, while the public body would reap a 
rich harvest by receiving stolen goods and then claiming that 
they were unable to do so. 


Tue Ricutr or Action Acatmst a Postic CORPORATION FOR THE 
INFRINGEMENT OF A PATENT. 


The right to sue a public corporation or any other person, for 
an infringement of a patent is considered to depend solely upon 
the laws of the United States.‘ The right to property in an 


118 Blatch, 92; also in 104 U. S. 
856. 
214 Nott. & Hop. 396, 

8 Robinson on Patents, Sec. 911; 
Walker on Patents, Sec. 401; Jacobs 
v. Hamilton County, 1 Bond, 500; 
May v. Juneau County, 30 Fed. Rep. 
241. See also May v. Buchannan 
County, 29 Fed. Rep. 473. 


4 Walker on Patents, Sec. 380; 
May v. Logan County, supra; May ». 
County of Ralls, supra; Ex parte Rob- 
inson, 2 Bissell, 809; Hollida v. Hunt, 
70 Ill. 109; Read v. Miller, 2 Biss. 
(U. 8.) 12; Willis ». McCollin, 38 0. 
G. 1017; Brown v. Texas Cactus Hedge 
Co., 64 Tex. 396. 
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invention did not exist at common law.' This right has been estab- 
lished by the constitution and laws of the United States and 
those laws also define the remedies. The general government is 
supreme and this right must be respected by every person, 
natural and artificial, inthe United States because the patent laws 
except no one. The United States has guaranteed to protect the 
right of a patentee against every infringer except when a State 
infringes the patent of one not a citizen of it.? 

Since a patent is property which can be appropriated, there 
is an additional provision in the United States constitution 
which secures a patentee against infringement by public corpora- 
tions. This is the fifth amendment: ‘‘ No person shall be de- 
privedof * * * property without due process of Jaw ; nor shall 
private property be taken for public use without just compensa- 
tion.”” The statute defining the remedy for infringement to be 
in case or in equity,’ does not, cannot take away any right 
secured by this provision. Hence, if an infringer cannot be sued 
in tort and a suit in equity cannot be brought, an action in the 
nature of assumpsit for the value of property wrongfully appro- 
priated for public use can be brought. Thisis not necessary, 
however, only when the United States is the infringer. The 
Supreme Court in Marsh v. Fulton® says: — 

‘‘ If a county obtains the money or property of others without 
authority, the law, independent of any statute, will compel res- 
titution or compensation.”’ 

In the face of the reasons and authorities already given, it 
seems too absurd for notice to maintain that a county is not 
liable for an infringement unless the statute of the State makes 
it so, or that such a statute can deprive a city of liability in such 
case.’ Such a statement places the State legislature supreme over 


1 Walker on Patents, Sec. 149; 3 U.S. Rev. St. 4919, 4921. 
. Brown ». Duchesne, 19 How. (U. 8.) 4 McKeever v. U. S., 14 Nott. & 
195; American Hide & Leather Split- Hop. 396, 1878; Palmer v. U. S. 20 
ting Co. v. Machine Co., 4 Fish. 294; Nott. & Hop. 396; Holloster v. Bene- 
Rein v. Clayton, 37 Fed. Rep. 356. dict Mfg. Co., 113 U.S. 67. 

2 May v. Logan County, supra; 5 10 Wall. 676. 
May v. County of Ralls, supra; May 6 Walker on Patents, Sec. 401. 
». County of Mercer, supra; 11th 
Amendment to U. S. Const. 
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the constitution and laws of the United States; places a right, 
created by the supreme law and guaranteed by those laws against 
infringement, at the mercy of State legislature. That conflicts 
with reason and the policy of our government. State laws can- 
not be allowed to defeat the policy of the general government. 
The object sought to be attained by the patent laws is a very 
beneficial one to the nation, and they should be construed so as 
to execute the contract between the United States and the 
patentee fairly. ‘*It would be a reproach to our judicial 
system if any ownership like that of a patentee could be violated 
profitably and with impunity.’’? It has been held, necessarily 
so, that the United States itself has no right to infringe a 
patent, because it is subject to the constitution and laws of 
Congress ;* upon what ground then can a State or any part 
of a State be justified in authorizing an infringement or in 
relieving any public corporation from liability in such case? 
Only two cases support Mr. Walker in his position,‘ while a 
large number hold that a State can in nowise affect the rights 
of a patentee,’ excepting by way of police regulation,’ and 
requiring the observance of any reasonable State regulation 
touching the perfection of a right of action.’ Judge Jackson 


1 Grant v. Raymond, 2 Pet. (U.S.) 
218. 

2 Sloat v. Patton, 1 Fish. 154. 

3 Palmer v. United States, 20 Nott. & 
Hop. 432; M’Keever v. United States, 
14 Nott. & Hop. 396; Colgate v. Inter- 
national Ocean Tel. Co., 17 Blatch. 
(U. 8S.) 308; U. S. v. Burns, 12 Wall. 
(U. S.); James v. Campbell, 104 U. 8. 
356; Hollister v. Benedict Mfg. Co., 
113 U. S. 67; Brady v. Atlantic Works, 
4 Cliff. (U. S.) 408; United States v. 
Great Falls Mfg. Co., 112 U. 8. 645. 

4 Jacobs v. Hamilton County, 1 
Bond, 500; May v. Juneau County; 
also dictum in May v. Buchanan 
County, 29 Fed. Rep. 469. 

5 May v. Logan County, 80 Fed. 
Rep. 260; Bliss v. Brooklyn, 4 Fish. 
596; May v. Saginaw County, 32 Fed. 
Rep. 629; May v. Ralls County, 31 


Fed. Rep. 473; May v. Mercer County, 
30 Fed. Rep. 246; Ex parte Robinson, 
2 Biss. (U. 8S.) 309; Hollida v. Hunt, 
70 Ill. 109; Heilm ». First Nat. Bank, 
43 Ind. 167; Crittenden v. White, 23 
Minn. 24; Read v. Miller, 2 Biss. 
(U. S.) 12; Woolen v. Banker, 2 
Flipp. (U. S.) 33; Cranson v. Smith, 
37 Mich. 309. 

6 Brechbill v. Randall, 102 Ind. 
528; Patterson v. Commonwealth, 11 
Bush. (Ky.), 311. Same case, 97 
U. 8. 501; Jordan v. Overseers of 
Dayton, 4 Hammond, 295; Vanoni 0. 
Paine, 1 Har. 65; Thompson ». Staats, 
15 Wend. (N. Y.) 395. 

7 May v. Buchannan County, 29 


Fed. Rep. 473; May v. Saginaw County, 


82 Fed. Rep. 629; May v. Cass County, 
30 Fed. Rep. 762; May v. Jackson 
County, 35 Fed. Rep. 710. 
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has said: ‘* The State could not by either direct or indirect 
legislation exempt its counties from liability for the infringe- 
ment of patents.’”?’ The question came up directly in the 
case of Bliss v. Brooklyn. A defense to that action for in- 
fringement was a provision in the city’s charter that : «* The city 
of Brooklyn shall not be liable in damages for any nonfeasance 
or misfeasance of any officer of the city of any duty imposed 
upon them but the injured parties must look to the officers 
themselves for damages.’”’ The city was held liable for in- 
fringement notwithstanding the statute. There are some patents 
which can be used only by public corporations. If such cor- 
porations could be relieved of liability for the infringement of 
patents, that class of patents would be practically worthless to 
the owner and the policy and the constitutional guaranties of the 
United States would be of no force. 

The defense that certain public corporations, such as counties, 
townships or school districts, cannot be sued, because the 
statute creating them has not given them the power to sue and be 
sued,’ falls within the force of the argument in the preceding 
paragraph, If the constitution and laws of the United States 
mean anything, if they are to be enforced, then any person, 
natural or artificial, who violates those provisions can be sued 
for such violation. By force of the laws of the nation, any 
person capable of violating the laws can be made to respond if 
any court is provided for hearing complaints. Thus in May v. 
Logan County it was said that the laws of Ohio did not give the 
right to sue a county in such a case as an infringement, but 
that did not affect the enforcement of a law of the United States, 
and the case of Jacobs v. Hamilton is mentioned and disapproved. 

This raises the question whether a public corporation can be 
sued when it has no legal representative or when it has no treas- 
ury or means of raising funds to pay judgments, as in the 
English case of Russell v. Men of Devon.’ The cases of May 
v. Logan County, May v. Seneca County, and Jacobs v. Ham- 


May v. Logan County, supra. * 2 Term R. 661 
2? Walker on Patents, sec. 401; 

Jacobs v, Hamilton County, 1 Bond. 
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ilton County, all Ohio counties, involved the question of suing 
when there were no funds or authority to raise funds to pay 
judgments in infringement cases provided by the State statute, 

In Jacobs v. Hamilton County Judge Leavitt denied the liabil. 
ity of the county to suit because the State law, although it 
allowed the county to have a treasury, still the funds could be 
raised only for certain purposes, not including settlement for 
damages from torts. This doctrine was, however, directly dis. 
approved by Judges Jackson and Welker in the other two cases 
mentioned, for the reasons stated in the preceding paragraph. 

In nearly every State, at least outside of New England, quasi 
corporations which have the ability to own or control property, 
have also the ability to raise money by taxation to defray the 
expenses growing out of the exercise of such power, so that no 
question would arise which would not be governed by the law in 
May v. Logan County. Suppose, however, there were no treas- 
ury or officers to raise funds to pay such judgments? In such 
case it is well settled that suit may be brought against the 
inhabitants or members of the guast corporation, and each 
inhabitant or member is liable for any judgment obtained in 
any such proceeding. This is not a new doctrine.’ It is fully 
considered in Cooley on Const. Limitations. 

Let us now briefly review the cases that have arisen against 
cities and counties. In all the cases against cities but one, the 
city has been held liable. That one was Allen v. Brooklyn,’ 
Wheeler, J. It was exactly such a case as Allen v. New York,’ 
before the same judge a few years later in which the doctrine in 
the former case was disapproved and the city held liable. Judge 
Wheeler refused to hold the city liable in the first case because 
the tort was committed by the Board of Education placing seats 


1 School District v. Wood, 13 Mass. 
192; Riddle v. Proprietors &c. 7 Mass. 
187; Atty.-Gen. v. City of Exeter, 2 
Russell 4§; The King v. Inhabitants 
of Woburn, 10 East, 395; The King v. 
Inhab. of Warwick, 11 East, 577; 
Brewer v. Inhab. of New Gloucester, 
14 Mass. 216; Merchants Bank +. 
Cook, 4 Pick. (Mass.) 405; Mower v. 


Leicester, 9 Mass. 247; Chose v. Mer- 
rimac Bank, 19 Pick. (Mass.) 564; Ad- 
ams v. Wiscasset Bank, 1 Greenl. 
(Me.) 361; 1 Swift’s System (Vt.), 
227; Atwater v. Woodrich, 6 Conn. 
223; McCloud v. Shelby, 10 Conn. 
895; Beardsley v. Smith, 16 Conn. 375. 

2 8 Blatch. 535. 

3 17 Blatch. (U. 8.) 350, 1879. 
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eontaining an invention in the public schools, and being a corpo- 
ration over which the city had no control, the city was not liable. 
He found in the later case that the city itself infringed by using 
the seats and getting the benefit of the wrong and held them 
liable. He affirmed this decision in Brickill v. New York,! and 
Bliss v. Brooklyn,? both being cases where the Fire Department, 
a corporation, also, over which the city had no control, used a 
patented invention in its apparatus. In Am. Nicholson Pave- 
ment Co. v. City of Elizabeth,* there was a motion for an injunc- 
tion to restrain the city from making a wooden pavement 
according to Nicholson’s patented process. It was said that if 
the city should go on and lay this pavement on the street, it 
would be against the law of the State and the action of the prop- 
erty holders and the city would be liable. Afterwards the case 
came up in the Supreme Court of the United States,‘ on a suit 
for profits (before 1870). The city was held to have infringed 
but no profits had been realized by the city as the cost of the 
two kinds of paving was the same. Doubtless now damages 
would be allowed in a similar proceeding.® 

The leading case, however, on the liability of a city is Allen v. 
New York. I have frequently referred to the facts of that case. 
In the opinion Judge Wheeler said: ‘* One principal ground of 
a suit in equity for the infringement of a patent is to compel an 
account of the gains and profits accrued to those proceeded 
against by means of the infringement. Obviously the proper 
party to proceed against is the one that has received the profits or 
to whom the gains have accrued. * * * Probably the city 
could not independently of the Board of Education stop the 
infringement but that is on account of the mode in which the 
law requires the educational matters of the city to be attended — 
to and not because the city has any just right to advantages 
which the wrongful act of its board or department may acquire. 


1 18 Blatch. (U. S.) 273, 1880. by city officials of a patented bond and 

2 4 Fish. 596. coupon register. A city was held 

5 4 Fish. 189. liable in Asbestine Tiling & Mfg. Co. 

497 U. S. 126, 1877. v. Hepp (1889), 39 Fed. Rep. 824, for 

5 In Munson v. New York, 18 Blatch. an infringement committed by a con- 
287, 1880, city was held liable for use tractor under its orders. 
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Officers might be able to do the same, but, if so, the city would 
not be shielded. 

‘* That the acts constituting the infringement were committed 
in the exercise of authority derived from the State cannot shield 
the defendants from liability. The grant of the exclusive right 
to this invention came from the sovereign power of the general 
government and the right is a species of property secured to the 
inventor bylaw. It is not subservient to the public uses without 
just compensation ascertained and furnished, upon being taken 
in a regular and lawful mode, any more than other property of 
any kind is. It has not been taken by any regular proceeding, 
but only by mere wrong-doing, which could of itself furnish no 
legal right.”’ 

There were eleven cases brought by May against counties for 
infringing upon his patented jail-locking apparatus. In one! 
all liability was denied, although it appears that the county had 
never used the invention. In three, against Iowa counties,’ the 


plaintiff lost because he had not presented his claim to the county 


commissioners before suit in accordance with a State statute re- 
quiring such demand when the claim is an unliquidated one. 
The same question arose in another,’ but it was held that the law 
of Michigan did not require demand in case of torts and the 
county was made liable, Judge Brown indorsing May v. Logan. 
In seven of these cases the county was held liable. An early 
one was May v. Johnson County,‘ not reported. Justice David 
Davis held the county liable, saying: ‘* A patentee was secured 
by Congress in his patent rights against the incroachment of any 
person or society.’” 

In May v. Mercer Co.,° Judge Barr held the county liable 
although it could not by the State courts be held liable for 


1 May v. Juneau County, 30 Fed. 
Rep. 241, 1887, Bunn, J. This case 
was appealed to the United States Su- 
preme Court, where in a recent decis- 
ion the plaintiff was defeated because 
his patent was held invalid for lack of 
novelty. 

® May v. Buchannan County, 29 Fed. 
Rep. 473, Shires, J.; May v. Cass 


County, 30 Fed. Rep. 762, Brewer, 
Shires & Love, J. J.; May v. Jack- 
son County, 35 Fed. Rep. 710, 
Shires, J. 

3 May v. Saginaw County, 32 Fed. 
Rep. 629, Brown, J. 

4 U.S. Cir. Ct. for Indiana, 1873. 

5 (Ky. 1887) 30 Fed. Rep. 246, 
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torts. He said: ‘* Clearly this county would have been liable 
for the agreed royalty had there been a contract; but as 
the patented invention was used without right and without a pre- 
vious contract and the recovery can only be had in an action on 
the case, it is insisted there could be no recovery. * * * 
This would certainly be true if the old doctrine that a corpora- 
tion is not liable for a tort was still the law.’’ 

In May v. County of Fond Du Lac,' there was nothing 
said about the county being free from liability for infringements, 
and it was held liable. The opinion of Judge Thayer in May 
v. Ralls County’ is a valuable one. It appears that counties 
were not liable in Missouri for injuries from defects in public 
works; also, that under some statutes counties have been held 
not liable in implied assumpsit for services rendered in their 
behalf and for their benefit. In the face of these State laws, 
however, the court said, ‘‘ is the fact that Congress has author- 
ized suit at law in the form of case for the infringement of patent 
rights. No exception has been made by the patent acts in favor 
of any wrong-doer. The provision is general in its terms and 
may as well include counties as other corporations. It could not 
authorize a suit against the State for the eleventh amendment, 
but no reason is perceived why it may not authorize a suit against 
a quasi municipal corporation like a county, that has been created 
by alaw of the State and by those laws may be sued for certain 
purposes, no matter what may be the peculiar policy of the State 
with reference to relieving counties from liability for acts of 
nonfeasance of county officials. A State cannot exempt coun- 
ties from liability for the infringement of letters-patent. A 
patent is personal property. A county has the physical power 
to appropriate such property. If it does so wrongfully, why 
should it be exempt from liability any more than an individual ?’’ 

The leading case on this subject is May v. Logan County.* 
Among other things in point Judge Jackson said: ‘<< It is per- 
fectly clear that the county commissioners of Logan and Seneca 
counties could have contracted for the use of said patented 


1 (Wis.) 27 Fed. Rep. 691. 3 80 Fed. Rep. 250. May v. Seneca 
* (Mo.) 31 Fed. Rep. 473. County was decided at the same time, 
the facts being the same. 
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apparatus and that such contract would have been binding upon 
and enforceable against said counties. But instead of contract. 

ing for its use, the commissioners wrongfully and without license 

appropriated this patented apparatus, and the counties now dis. 
pute their liability for such appropriation of the patentee’s 
~ property on the ground that they had no authority so to appro- 
‘priate it, and because the remedy prescribed by Congress for 
the redress of the injury done the patentee is an action on the 
case, which at common law implied or involved a tort, for which 
counties, as political subdivisions of the State or quasi corpora- 
tions could not be held responsible. To the credit of modern 
jurisprudence it may be said that neither private nor public cor- 
porations can now shield themselves from liability behind such 
technicality in cases where they have derived a benefit from 
their wrongful act, even when such act is ultra vires and no 
question of public policy is concerned.”’ 

‘¢ It would be a strange anomaly in the law, if a county which 
had thus wrongfully appropriated a patentee’s invention and 
property, could escape liability for damages thus resulting to 
the owner, by the simple device of calling the illegal act a tort 
or by saying that the remedy by an action on the case, which 
Congress has provided, was appropriate or applicable only to 
torts.’’ 

‘¢The 7 Ohio St. case? belongs to the class of authorities 
which exempt counties from liability for mere personal injury 
arising from negligent acts of omission or commission on the 
part of their agents. It has no application whatever to cases 
like the present, in which property of anotber has been either 
willfully or negligently appropriated by such agents to the use 
and benefit of the county. In such cases the benefit secured 
cannot be retained and enjoyed by setting up the wrongful act 
in obtaining it. To allow this would violate the plainest dic- 
tates of justice and common honesty. 

‘‘ The decision in Jacobs v. Hamilton Co.’ was avowedly based 
upon the case of Hamilton Co. v. Mighels, and fails to recognize 
the distinction now well settled between the liability of a county 


1 Hamilton v. Mighels. 2 1 Bond, 500. 
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for the negligence of its officers causing mere injury to another 
without advantage to itself and their wrongful acts which result 
in benefit to the county as well as damage and loss to the injured 
rty. 
ia The State could not by either direct or indirect legislation 
exempt its counties from liability for the infringement of patents. 
The patentee’s rights and remedies are created and defined by 
Congress, which has under the constitution, the exclusive con- 
trol of the subject. The right is given and remedy created by 
Federal statute, which does not exempt counties from the obli- 
gation to respect the exclusive grant to the patentee of making, 
using and selling his invention. * * * It is refining too 
much to allow the nature of the action to defeat the actual and 
substantial rights. It is equally unsound to say that the plaint- 
iff’s rights in such cases are dependent upon the State permission 
to make counties liable for torts. No special enactment of the 
State of Ohio is needed to make her counties liable for the 
infringement of a patent. The case of Jacobs v. Hamilton,! 
which lays down a different rule, has never been recognized or 
followed and cannot be sustained upon any sound principle.’ 
The right of action against a State for an infringement does 
not exist when the plaintiff is not a citizen of that State, by 
virtue of the eleventh amendment. Such a party must go tothe 
legislature for his redress. A citizen of a State, however, can 
sue his State for such a wrong. The action must be brought in 
the United States courts and, as we have seen,’ the consent of the 
State by statute to suit against it is not necessary. Every State 
has given consent to all the provisions of the United States con- 
stitution and laws passed in pursuance thereof. Whether suit 
in such case should be brought originally in the Supreme Court 
of the United States might at first thought seem a difficult ques- 
tion, because the constitution provides that ‘*In all cases in 
which a State shall be a party, the Supreme Court shall have 
original jurisdiction.’’ But this has been construed by the 
wisdom of Chief Justice Marshall, in Cohens v. Virginia,’ to 


1 1 Bond, 500. 3 6 Wheat. 892, 
* May v. Logan County, and other 
ases above. 
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refer only to cases brought in the United States courts 
by reason of the character of the parties; and that cases 
instituted in United States courts, because they arise under the 
constitution and laws of the Union shall be brought originally 
in an inferior court. A patent case falls within the jurisdiction 
of the Federal courts solely because of the nature of the subject- 
matter ;! furthermore, a patent case could not be brought in a 
Federal court because a State is sued by one of its citizens, 
as that is not a ground of United States jurisdiction. Hence 
United States circuit courts have jurisdiction in patent cases 
against a State as wellas against other corporations. No case of 
this kind, however, is reported. 

As to suits against the United States for infringement, only 
one court exists to entertain them—the court of claims. 
Before the establishment of that court, parties had to apply to 
Congress, and some do so yet. Therefore, two questions have 
arisen: (1) Has the United States reserved the right to usea 
patented invention without compensation? and (2) Has the court 
of claims jurisdiction of infringement cases? 

The first question arose because of the doctrine in England 
upon the subject. There it has been held that a patent is merely 
a grant dependent in contemplation of law upon royal favor, and 
is subject to the general implication of all grants wherein the 
contrary is not expressed that they shall not exclude a user by 
the crown.’ 

In this country, however, instead of placing the patent system 
upon the English foundation of executive favor and conferring 
that prerogative upon the president, the framers of our con- 
stitution transferred all authority to Congress, and the gov- 
ernment is subject to the constitution. Congress is given power 
to secure to inventors the exclusive right to their discoveries ; not 
to grant a favor but to secure a right. A right cannot be 
secure or exclusive which the government can appropriate as 


1 Duke v. Graham, 19 Fed. Rep. 2 Feather v. The Queen, 6 B. & 8. 
647; Campbell v. James, 18 Blatch.(U. Q. B. 257; Dixon v. The London Small 
S.) 92; Allen». Blunt, 1 Blatch. (U.S.) Arms Co., 10 Law Rep. Q. B. 130; 1 Law 
480; Fischer v. Neil, 6 Fed. Rep. 89. Rep. Q. B. Div. 384. 
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it wishes without compensation. This has been often affirmed.’ 

The objection to the jurisdiction of the court of claims is 
that an infringement is a tort, and that court has not jurisdic- 
tion of torts.? Hence it has been held to have no jurisdiction in 
infringement cases.’ But as we have seen an infringement is not 
always treated as a tort. A suit for profits is essentially a suit 
on aclaim; and in some cases an infringement has been held to 
be the breach of an implied license to use the patented invention 
for a reasonable royalty.‘ It would seem, however, that the 
true ground of the jurisdiction of the court of claims for in- 
fringement of patents is the right under the fifth amendment to 
recover a just compensation for private property wrongfully 
appropriated for a public use. The claim for compensation in 
such case is in assumpsit and not in case for tort. This seems 
to be the opinion of Justice Matthews and other judges.® 
At any rate the jurisdiction is pretty well established now,* 
although the question has not arisen in the Supreme Court. 

The reasons and authorities foregoing, I think, fully establish 
the doctrine that all public corporations are liable for the in- 


fringement of patents, except when a State infringes the patent 
rights of one not a citizen thereof. 


V.H. Lockwoop. 


INDIANAPOLIS. 
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SCIENTIFIC BOOKS IN EVIDENCE. 


*“‘ There is a great want of symmetry in the law in regard to the admission of 
books of art and science to be read before the court and jury.’? — Croswell’s 
Greenleaf on Evidence, I, § 497, n. 4. 


** Dr. Crell. ‘Now, my lord, I will give you the opinion of several ancient 
authors.’ 

“« Baron Hatsell, ‘ Pray, doctor, tell us your own observations.’ 

“Dr. Crell. ‘My lord, it must be reading, as well as a man’s own experience, 
that will make any one a physician, for without the reading of books of that 
art, the art itself cannot be attained to. Besides, my lord, I humbly conceive 
that, in such a difficult case as this, we ought to have a great deference for the 
reports and opinions of learned men. Neither do I see why I should not quote 
the fathers of my profession in thiscase as well as you gentlemen of the long robe 
quote Coke upon Littleton in others.’ » — Cowper's Case, 18 How. St. Tr. 1163, 


** Authoritates philosophorum, medicorum, et poetarum sunt in causis alle- 
gande et tenendx.’”’— Coke upon Littleton, 264a. 


It is a well-known remark of Sir Henry Moine’s that those 
nations are happiest in which the gap between public opinion 
and legislation is most speedily closed. It is a parallel truth that 
jurisprudence is best founded and most respected when it keeps 


pace with the progress of science. But greatly as the common 
law needs the furthering help of science in its administration, 
one of the serious obstacles in the way has been the rule forbid- 
ding the admission of scientific works as evidence of the con- 
clusions contained in them. It is to the dethronement of this 
rule that the efforts of both the medical and the legal professions 
should be directed, and the object of this article is to suggest 
the arguments for its abolition.' 


The history of this rule is 


1The rule may be spoken of as a 
general one; but it should be said 
that it is of by no means universal 
application in the United States, and 
the tendency of late is towards a 


the history of a phenomenon 


weakening of its authority. See 
Rogers on Expert Testimony, § 169; 
Lawton, on the same, p. 178, et seq.; 
Iowa Civil Code, §§ 2492, 3995. 
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common to students of jurisprudence. A belief or a custom 
results in the establishment of a rule or a formula. In the 
course of time the belief disappears, but the rule remains, 
The reason which gave rise to it is forgotten or abandoned, but 
some new ground of policy is thought of which seems to explain 
it, and the rule then adapts itself to the new principle and is 
propped up for a further term of existence. In this instance the 
introduction of the rule seems to date from a nisi prius ruling 
in 1831, in the case of Collier v. Simpson, in which the 
decision was accompanied by a reason not, perhaps, devoid 
of plausibility at that period, but to-day utterly without 
foundation. The counsel, Wilde, offered in evidence certain 
works of Dr. Merriman and Sir Astley Cooper, but was for- 
bidden by the court to read from them. Nothing daunted, he 
inquired why he could not read this book as well as law 
books. ‘* Physic,’’ thereupon said Tindal, C. J., ‘* depends 


more upon practice than the law dves,’’ meaning apparently by 
this oracular response that though the truths of law are con- 
tained in books, the truths of medicine are to be sought only in 
the personal experience of physicians. The utmost granted by 


the court was the liberty to ask the witness whether an opinion 
expressed by him had been laid down also by medical writers. 
It is needless to say that medical treatises cannot in these days 
be put on the shelf with the simple statement that medicine 
depends more on practice than law does. The great storehouses 
of medical experience are the books and journals of the pro- 
fession. Not all can be independent investigators. The results 
of the researches of the Virchows and the Pasteurs are placed 
before the profession chiefly by means of periodicals and treat- 
ises. ‘* Medical evidence altogether is little else than a reference 
to authority,’’ once said a Scotch journal.? 

Leaving, then, the argument emanating from Tindal — an argu- 


15C.&P. 73. There seems to have 
been no general rule before this time; 
though one meets with such incidents 
as that of Baron Hatsell and Dr. Crell, 
above quoted, and the refusal of 
Abbott, C. J., in the Donnell poisoning 


case to listen to citations from 
Thénard’s works, on the ground that 
‘¢ we cannot take the fact from a pub- 
lication as related by a stranger.” 

2 Edinburgh Med. & Surg. Journal, 
Vol. XIX, p. 480. 
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ment which has never been heard of since the time when it stood 
sponsor to the rule—let us examine the reasons now current, 

1. The reason that recurs most frequently is that the sanction 
of an oath is wanting to such evidence.’ 

Nothing can show more clearly how the judicial mind— 
one may say the legal mind in general—is apt to dwell 
apart in an atmosphere of its own creation (partly an in- 
heritance from the scholastic and artificial conceptions of 
the sixteenth century), looking upon science from without, 
and not entering into and appreciating the scientific spirit. 
To apprehend perjured statements in the works of a Darwin or a 
Lyell, to conceive that an oath could insure the truth where no 
conditions of character, reputation, lifelong purpose could secure 
it, — this is to exhibit a disregard of practical experience and an 
adherence to dogmas and to the forms of things which surely 
does not befit an interpreter of the laws. ‘Is an oath more 
binding than the solemn act of sincerity between the author and 
the world by the very act of publication?’’? In the preface to 
Paul Bert’s ** La Morale ’’ he thus addresses a clerical opponent 
who had attacked his veracity: ‘* You have denounced me, sir, 
with brutal frankness, as one who has misrepresented and falsi- 
fied texts. It is plain to me that you could not have understood 
the full significance of those expressions when applied to a man 
of science. Are you not acquainted, sir, with the character of a 
man of science? Do you not know that he has devoted himself 
with religious ardor to the pursuit of truth alone — sacred and 
eternal Truth? Do you not know that the least shadow of 
doubt upon his veracity is like a bleeding wound, — that a lie is 
for him what corruption is for the judge and cowardice for the 
soldier? No! it cannot be that you have ever been accustomed 
to address men of science.’’ It is satisfactory to know that in 
the domain of law there are found thinkers of clear and pro- 
found insight who have recognized the true securities for 
sincere and unbiased testimony. ‘‘In the mathematical 


112 Cush. 193; 8 Gray. 337; 7 R. I. 4 Edin, Med. & Surg. Journal, XIX, 
336; Wharton on Evidence, 665. See p. 610. 
Lawton on Expert Testimony, p. 170. 
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and physical sciences,”” says Austin,’ ‘‘ and in the arts which 
are founded on them, we may commonly trust the conclusions 
which we take upon authority. For the adepts in those sciences 
andarts * * * lie under no temptation to cheat the ignorant 
with error.”’ These men, he adds, ‘‘ have no conceivable motive 
to assert and diffuse their conclusions, but the liberal and benefi- 
cent desire of maintaining and propagating truth.” Phillimore,? 
in a panegyric on the authority and trustworthiness of the great 
publicists and jurists, quotes Sir James Mackintosh as saying of 
their written opinions: ‘* These eminent writers were, at least, 
necessarily impartial.’’” ‘*The third qualification,’’ says Sir 
George Cornewall Lewis, in a masterly monograph,* ‘for ren- 
dering a person an authority in matters of opinion, is honesty ; 
the absence of personal interests likely to deprave his judgment, 
or an integrity sufficient to overcome such influence. * * * 
Exemption from such misleading interest, with respect to an 
opinion, may be owing to the nature of the subject. For ex- 
ample, if the question relate to the mathematical or physical 
sciences, and have no close and immediate bearing on the con- 
cerns of life, it is not likely that the affections or desires would 
bias the mind in regard to it.’’* The French jurists of the last 
century, in the jurisprudential branch of the great encyclopedia, 
under the title «* Autorité,’’ write in regard to the use of treatises 
by experts: ‘* Ce qui est médité et approfondi par un auteur qui 
ne s’attache qu’ a connditre le juste et le vrai mérite une atten- 
tion particuliére.”’ 

It does not seem to have occurred to these thinkers as pos- 
sible that in seeking honesty of opinion a distinction could be 
taken between an opinion expressed in a book and an opinion 
expressed in acourt of justice. ‘‘ Reason,’’ said Justice Hovey, 
of Indiana, ‘‘is neither more nor less than reason because it 
happens to be read from a book.’’> In 1881, Nathaniel 
Moak, the eminent authority on expert evidence, speaking 


1 Province of Jurisprudence, Sec. * The Influence of Authority in ~ 
Ill. Matters of Opinion, p. 24. 

* International Law, pt. I. Ed. * See also Ram on Legal Judgments, 
I, 62, c. 18. 
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before the New York State Bar Association, summed up the 
case as well as possible in the following words:' ‘* Scientists 
write deliberately with a view to their reputation, and 
with an opportunity for refutation if their statements or 
opinions be not well founded. They have none of the tempta- 
tions to prevaricate and to conceal which surround the expert 
testifying for a particular purpose, and whose value to the party 
calling him depends upon the result of his testimony in the par- 
ticular case. If it be said that the expert gives his testimony 
under oath, the answer is that the result to be obtained is truth, 
and experience has shown that this is more likely to be reached 
by one seeking to reach and establish truth without any motive 
to do any thing else, than by one whose sole interest and aim is 
to reach certain results in any event.” 

2. A second objection urged with frequency is the danger of 
permitting a scientific treatise to be interpreted by a layman.? 
This bugbear, in itself and apart from the authority sup- 
porting it, would hardly seem to call for particular notice; 
but some consideration must be given to a_ proposition 
sanctioned by the name of Chief Justice Shaw of Massachusetts. 
Let it first be said, however, that if we require that the books 
shall be placed in the hands of experts and read by them, we 
remove the fangs of the objection. But this measure does not 
meet the argument; it rather evades it, instead of answering it, 
and a few words must be spared for the latter purpose. The 
danger that is apprehended is evidently either: 1, the deliberate 
mystification of the jury by counsel designedly manipulating 
scientific terms or phrases, or 2, an innocent misapprehension on 
the part of counsel and jury alike. Now, in order that either of 
these things may happen, we must suppose not only a counsel 
either willing to throw aside the restraints of honor or ignorant of 
the elements of his case, — we must suppose also the existence of a 
passage which with the explanatory context is capable of support- 
ing misconstruction, or sustained deception, and the absence of a 
single man among the twelve intelligent enough to detect and 


1 24 Alb. Law J. 268. 2 12 Cush. 193; 38 Md. 15; Lawton 
on Expert Testimony, p. 172. 
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expose the error. Finally, we must suppose an even less probable 
contingency —a failure on the part of both the court and the 
opposing counsel (as well as of attending expert witnesses, if 
any, to perceive and point out the erroneous interpretation. 
It is not my purpose to contend that by no possibility cana 
scientific book be subjected to undetected misinterpretation. 
It is tobe expected that parties to a suit will often 
endeavor to see in the language, written or spoken, of an 
expert witness, more or less significance than it possesses. 
What I am concerned in showing is that the probability of such 
a successful misuse of scientific works is so small that it is not 
entitled to stand as a reason for prohibiting reference by counsel 
to such works. It has often been said, but it needs to be re- 
peated, that the exclusionary rules of evidence are not founded 
on mere possibilities of danger, but on serious probabilities. 
Sixty years ago the fabric was composed largely of possibilities 
and inappreciable risks. But these rules have been swept away, 
and it is seen that the precautions taken were greater than the 
contingency called for, and resulted in a failure of justice. The 
true safeguard against such possibilities is to require the jury to 
take them into consideration in weighing the testimony of each 
witness; and this should be the proper policy in the present 
case. 

3. I take up next an objection which attacks scientific works 
boldly and upon their merits, without any reference to technical 
legal grounds. We are told that science is shifting ; that experi- 
ment and discovery are continually altering scientific theories, 
and rendering them valueless, so that ‘‘ a medical book which 
was a standard last year becomes obsolete this year ;’’ that there 
isno general agreement among scientists; and that evidence 
characterized by such instability and uncertainty is unreliable. 
We must recollect at the threshold that the validity of this 
objection is impliedly contradicted by established doctrines in 
other parts of the law of evidence, and that the concessions 


furnished by the latter, if consistently carried out, leave this 
objection without foundation. 


1 77 N.C. 55; Wharton on Evidence, § 665. 
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First, if these books are rejected because they may not em- 
body the latest results of science, then what shall be said of the 
experts and specialists themselves? Out of the thousands of 
scientific experts who are this month testifying in courts of justice, 
how many of them are speaking from an acquaintance with the 
latest scientific researches? For how many of them is it even 
possible to maintain steady pace with the daily progress of 
science? Where conflicting theories are advanced, and an ex- 
pert states his views to be founded upon the most recent devel- 
opments, his views are naturally entitled to greater weight. But 
could it seriously occur-to any one to exclude all experts from 
the witness stand, not because they have in fact no acquaintance 
with the most recent literature of. their profession, but because 
many among the whole body may not possess such acquaint- 
ance? 

Secondly, the principle of this objection is contradicted by 
the admission in evidence of two sorts of scientific works in 
frequent use, — mortality tables and general histories. The first 
mortality table appeared about the year 1690,' and was crude 
and unreliable in comparison with those of to-day. The errors 
in tables even of the present century have been numerous and 
radical.2 Wharton’s characterization of them,* as founded on 
*‘certain and constant data,’’ is simply inexplicable. Ina 
famous and somewhat rare volume, Porter’s ‘* Progress of the 
Nation,’’ is related an incident which serves to show the magni- 
tude of the loss that may result from an error in oae of these 
tables. ‘It is singular,’’ says this author, ‘‘ that with so much 
of experience and so much of scientific acquirement that could 
have been brought to the correct elucidation of this subject [the 
conversion of perpetual annuities into annuities for lives or for 
terms of years], the tables adapted for the creation of terminable 
annuities were incorrect, to a degree which entailed a heavy loss 
upon the public. The system was established in 1808. * * * 
The loss to the public through miscalculation was in April, 1827, 
proceeding at the rate of £8,000 per week, and during the three 


1 8 Bland’s Ch. 227; Scratchley on 2 Scratchley, Jb., pp. 3-6; Blayney 
Life Assurance, p. 2. on Life Assurance, 96, 98. 
8 Evidence, § 667. 
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preceding months had exceeded £95,000.’’! Nothing, then, 
could more clearly belong in the realm of inductive science than 
a table of mortality. Their admission on the ground that works 
of exact science are admissible cannot be justified.2 The notion 
that every collection of figures savors of the exact sciences 
affords a just measure of the scientific notions of the judges who 
have advanced this plea for the exceptions. The simple fact is 
that the admission of a certain class of statistics was demanded 
by mercantile custom and practical convenience, and the judicial 
mind relented. A system of probabilities and of working 
averages was not found wanting in qualities entitling it to be 
placed before the jury. But the substance of other collections of 
data, possessing equal inductive value, made with equal or greater 
thoroughness, sifted, arranged, and stated by observers possess- 
ing equal or greater training and attainments, — these are by the 
same discriminating authority relegated to the limbo of hearsay 
and other judicial abominations. The error has lain, not in 
looking too leniently upon mortality tables, but in a misconcep- 
tion of the true qualities of other scientific works. ‘+1 will not 
sit here,’’ once said Chief Justice Dallas, *‘ and hear science 
reviled by ignorant tongues and the recorded researches of the 
medical world misrepresented as leading only to uncertainty.”’ 
It is not to be wondered at that, under these circumstances, a 
guilty feeling of inconsistency arises, and, in the words of the 
learned editor of Greenleaf, ‘* courts manifest a consciousness 
of the want of principle upon which the rule excluding such 
testimony rests.’ 

The admission of general histories rests chiefly on the fiction 
that the judicial memory is refreshed.‘ But pushing aside the 


1 See Jevon’s Philosophy of Science, evidence, and before the case was over, 
I, 244, for similar blunders. cited Oliphant on Horses to the effect 

* See LawsonExpert Testimony, p. that it could not be ruled that crib- 
174, bing was not unsoundness. 

5 Greenleaf’s Evidence, Croswell’s 4 Best’s Evidence, Chamberlain’s 
Ed. I, § 497, n.4. A curious instance Ed., § 640; Greenleaf, L., § 497; Whar- 
of this is afforded in Washburn v. ton, § 282; 2 Phillips on Evidence (4th 
Cuddihy, 8 Gray, 430, where the court, Am. Ed.), 298-301; Spencer, in note 
in @ horse-cribbing case, refused on to Beck’s Medical Jurisprudence, II. 
authority to admit scientific books in 972. 
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thin veil of the fiction, we find that the real reason lying in the 
nature of the case, and expressed in the decisions, is that such 
works are trustworthy sources of information. For the theory 
of judicial notice, at least in its application to this question, is 
that no evidence need be furnished of facts with which the court 
is, or ought to be acquainted. Yet, whenever the court con- 
sents to receive and examine, or allow to be read, a work con- 
taining such information, the true source of evidence is no 
longer the memory of the judge, but the work he has consulted. 
If this be so, why deny it by a fiction? Why not admit that we 
have used, as evidence upon the fact in issue, the statements of 
a work which commends itself to us, because, in ordinary affairs, 
we are accustomed to rely upon it; and because it is composed 
from a stand-point of entire impartiality as regards the case on 
trial? Why not confess that the indorsement of the court is 
not the fountain of information, but only a reasonable precau- 
tion preliminary to the use of the book and analogous to the 
determination of a witness’ capacity to testify? If the large 
class of books included in the term ‘‘ general history ’’ can thus 
enter the evidentiary portals, surely we must acknowledge the 
existence of a logical fourteenth amendment, forbidding the 
denial of an equal right to works of similar character and equal 
standing. 

But treating the logic of this objection as in no way weakened 
by these established concessions, is it after all an objection of 
appreciable magnitude? Is there in fact such a conflict in 
scientific theories and beliefs as courts must take notice of, to 
the exclusion of these works? Is there in fact such an ebb and 
flow in the conclusions of science that we can never be sure that 
the book we are consulting is already behind the times? It is 
safe to say that for practical purposes the uncertain topics, the 
topics of controversy, are the exceptions and not the rule. Cer- 
tainly the proportional number of such conflicts of opinion is 
not so great as to justify a rule of exclusion. If we can imagine 
a proposition to exclude a given witness to an event because pos- 
sibly some other person was present who possibly would relate a 
different version which possibly would be more correct, we shall 
have some idea of the true value of this rule. We are practi- 
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cally excluding certain available evidence because we are not 
sure of getting all. It is usually assumed that, if a contradic- 
tory witness is in existence, the law should trust to the diligence 
of the opposing counsel to secure him ; and if he fails to produce 
the witness, no prejudice results to the other party. But in the 
present objection we see a singular and abnormal exception to 
this generally received principle. In short, if experts had never 
differed, and witnesses had never contradicted each other, it 
might perhaps be urged, with at least a show of reason, that 
scientific writers are often not agreed. As it is, we are estopped 
from raising such an objection. 

4.I come, lastly, to an objection that is in truth worthy of 
serious consideration, — that one which Best declares! to be the 
principal objection to all second-hand evidence, that ‘* the party 
against whom it is offered is deprived of his privilege of cross- 
examining.’’? Of this privilege Bentham says: ‘* In the char- 
acter of a security for the correctness and completeness of 
testimony, so obvious is the utility and importance of the faculty 
and practice of interrogation, that the mention of it in this view 
might well be deemed superfluous.’’* But the danger of the 
rule of cross-examination, as of all rules, is that the dogma 
tends to persist where the supporting reason has disappeared. 
No rule is a universal solvent; and a rule cannot be invoked 
where the conditions do not admit of its application. Cross- 
examination is not a key to every door, and some of the most 
important classes of evidence are admitted without a semblance 
of interrogation. Bentham himself declares, in a subsequent 
passage, that, when more powerful considerations intervene, 
“the security afforded by interrogation ought to be foregone.’’ ¢ 
In the present instance, the two conditions which demand the 
use of interrogation are substantially wanting. Cross-exam- 
ination aims at ascertaining the probity of the witness, — 
and at particularizing his testimony so as to test the accuracy of 
his statements or to utilize them for the opposing party.’ It has 


1 Evidence, § 505. 4 Jud. Ev. I. 449. 

® See 12 Cush. 193; 1 Jones (N. C.) 5 Reed, Conduct of a Lawsuit, 
886; Wharton, § 665; Lawton, p. 170. § 441; Bentham, Jud. Evid. I. 286, 304, 

§ Judicial Evidence, I. 445, 447. 445-53. 
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already been pointed out that we could not look for a better 
security for truthfulness than the conditions under which scien- 
tific workers write and publish. But a special element of trust 
must here be emphasized. Bentham’s remarks upon the neces- 
sity of interrogation are all directed to the subject of testimony 
taken expressly for use at trials, testimony consciously given 
with a knowledge of its bearings on a particular case. The 
opinions we are considering have, on the other hand, received | 
expression at separate times and places, not only without any 
reference to the subject in controversy, but even without such 
general consideration as to their use in litigation as, for instance, 
a witness to a deed has in mind. Such statements, if true, must 
be true for all similar cases, and, if false, the falsity is perma- 
nent and universal. In special contrast to the abuses of the 
system of oral expert testimony that have engaged the attention 
of legal reformers, these disinterested statements of scientific 
observers stand out in cold and clear impartiality as testimony 
already given for either party and for all jurisdictions. 

As to the value of cross-examination in discovering and partic- 
ularizing the reasons supporting testimony, it is usually the case 
that when a witness describes a particular occurrence, a large 
field for questioning remains in the incidents leading up to and 
following his observation of it, as well as in those connected 
with it by associations more or less remote. But the scientist 
usually offers this in advance, accompanying his general state- 
ments with a detailed account of the data which support them. 
As a rule, then, when a scientific work is quoted to introduce an 
opinion, the context will exhibit the grounds of the statement 
sufficiently for practical purposes. Where there is an exception 
to this rule, the absence of supporting data may be commented 
on by counsel as affecting the weight of the statement. If other 
writers from the same premises have reached different conclu- 
sions, this may be brought to the jury’s attention. Why, then, 
insist technically on a cross-examination, when its purposes are 
sufficiently accomplished without it? Cessat ratio, cessat lex. 

I turn now to consider briefly the positive benefits to be reaped 


1 See for example, Mr. Clemens W. Herschel, in 1 Harvard Law Review. 


Ay 


SCIENTIFIC BOOKS IN EVIDENCE. 401 


by the alteration of the present rule. Omitting all question as 
to the advantage of rendering the law of evidence symmetrical 
and consistent, these are two: I. The avoidance of expense and 
delay: II. The liberty to procure evidence of superior value. 

I. The result of the existing rule is that, to prove the 
simplest matter of science, expensive experts must be sum- 
moned, where the statements of recognized authorities would 
answer the purpose. Costly litigation is one of the 
growing vices of the times. Every additional expense not 
demanded by absolute necessity should be avoided. We pay too 
high a price when we refuse to seek our information in the less 
expensive source ready at our hand. Nor is the delay and the 
complication a slight consideration. How many lawyers are un- 
able to recall a case when the convenience of clients, court, and 
counsel has been dominated by the convenience of a single expert 
witness,—when multifold embarrassments have flowed from the 
necessity of an expert’s presence on the stand or at a consulta- 
tion? It is of course not suggested that scientific works should 
supplant oral expert testimony. It is desired only to point out 
that some disadvantages of the system can often be materially 
obviated in a simple-way. It should not be necessary, in litiga- 
tion of moderate magnitude, to incur without any alternative the 
expense and delay of the present method. 

II. The present rule results in extreme cases in the practical 
exclusion of the best evidence. In districts away from the me- 
tropolis of a community, specialists of the first rank cannot 
usually be found. Resort must be had to some center of com- 
merce more or less distant, and here the expense will frequently 
prove an absolute bar. Even in the metropolis itself, with its 
minute division of labor and its specialization of professions, it 
is not a proper state of things that the opinions of world-famous 
investigators should have no standing of their own. Just as 
long as Primus is permitted to testify concerning a dis- 
ease of the eye, while the printed statements of Danders 
and Cohn are forbidden to be read by counsel; just so 
long as the authority of Secundus is accepted upon topics 
relating to the ear, while that of Hinton is excluded, — in short, 
just so long as the words of ninety-nine men of merely superior 
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intelligence and capacity, who have become known within the 
circle of a town or a State, are placed in trustworthiness and 
authority before the words of the one eminent genius whose 
labors in the field have given him international fame, and whose 
opinions, perhaps, the ninety-nine merely repeat, so long will 
judicial investigation be guilty of a formalism which is neither 
creditable to the law nor beneficial to litigants. ‘* We may 
have little doubt,’’ once confessed the Supreme Court of New 
Hampshire, in 1870, in standing by the rule in a case concerning 
the diseases of stock, ‘‘ that a page from Youatt or Morrell would 
be a safer guide for the jury than the statements of local practi- 
tioners.’”! 

But why should we regard this rule as founded on necessary 
and unavoidable considerations? Do we not constantly see it 
partially evaded and nullified by the quotation of these eminent 
authorities in the course of expert testimony, and does not this 
suggest to us that perhaps our objections are imaginary? Is not 
the danger of admitting these books fancied rather than real? 
Possunt quia posse videntur was once the motto of a bold and 
heroic family. ‘* They cannot because they imagine they can- 
not’’ is the antithesis of to-day. It is the contrast between the 
material that is used and the material that is rejected which 
impresses us with the deficiency of the present rule. 

What, then, should be the form of the rule, as altered and 
shaped by a just conservatism ? 

First. The rejection of these books should lie in the discretion 
of the trial judge, and his decision should be final. The ten- 
dency of the day is towards creating more competent trial 
judges and vesting in them a larger discretion, and that policy 
should here be exemplified. Second. In case of doubt the court 
may require a certificate from a competent person as to the 
standing of the writer and of the work offered. Third. Notice 
of books to be quoted should be previously given to opposing 
counsel. Fourth. The use of the book, when admitted, should 
be governed by the ordinary rules of expert evidence so far as 
applicable. In particular, the standing of the writer and of the 


! Tquote the last words from memory only. 
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work could be attacked ; contradictory statements by the same 
writer or by others could be proved; and no allusions could be 
made to the work except such as were based on passages put in 
evidence. Indeed one effect of a consistent reformation of the 
rule would be to take away all excuse for the practice, coun- 
tenanced in many States, of reading to the jury in argument 
books which could not be read in evidence.! 

The reform that is here asked for is only waiting for a little 
positive effort to be easily accomplished. The passages already 
cited indicate the dissatisfaction that is felt among eminent legal 
thinkers. In the courts of the different States there is already 


a large contingent ranged in opposition to the prevailing rule. 
Even its supporters content themselves with repeating it upon 
authority and seem disinclined to defend it. The time seems 
ripe for its renovation. 


Joun Henry WIGMORE. 
BosTon. 


1 Cf. 24 Alb. L. J. 284. To those 


who do not wish to go as far in alter- 
ation as is here indicated, the rule of 
Bowman v. Woods, 1 G. Greene (Ia.), 
444, may seem desirable. Books 
cited by experts are allowed to go to 


the jury and the passages receive in- 
dependent consideration. But this 
still makes it necessary to hire an ex- 
pert to serve as a channel for offering 
the books. 
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NOTES. 


THE to Contract. —In a recent number of the 
Central Law Journal! Mr. D. H. Pingrey, well known to the readers 
of this Review from his contributions, collects a great many cases on 
the subject treated of by Mr. Judson in an article published in a former 
number of this Review.? Mr. Pingrey takes very much the same 
position taken by Mr. Judson. In other words, he adopts as a maxim 
of constitutional right, the laissez faire doctrine of the economist, and 
holds in substance that it is an invasion of the rights secured by our 
American constitutions for our State legislatures to pass laws abridg- 
ing the freedom of contract. He especially condemns laws abridging 
the freedom of contract between employers and their employés, and 
approves recent decisions* declaring Jaws interfering with the freedom 
of contract between employers of a certain class and their employes, 
framed with the design to protect the latter, unconstitutional. Ofcourse, 
he approves of the recent decision in West Virginia,‘ and in Pennsyl- 
vania,® holding that State statutes prohibiting employers from paying 
their employés in what are called ‘‘ store orders’’ are unconsti- 
tutional. It is scarcely necessary to add that he approves of 
the recent decision of the Supreme Judicial Court of Massa- 
chusetis,® referred to in our last issue, where it is held that a 
statute prohibiting mill-owners from fining their workman for inferior 
work, is unconstitutional as abridging the freedom of contract. These 
decisions prove what is undoubtedly true, that many courts, even 
whose judges are elected by the people, are willing to lay down rules 
of law for the benefit of powerful corporations which they are not will- 
ing to lay down for ordinary people. If there is any business which is 
strictly private and in no sense public, it is the business of insurance in 
all its branches. It is not the sale of a prime necessity. People can 
get along without it.. It is subject to the severest competition, and the 
agents of insurance companies are everywhere bidding against each 
other for business. And yet laws exist and are held valid in every 


1 34 Cent. L. J. 91. 5 Godcharles v. Weigeman, 113 Pa. 
225 Am. Law Rev., 872 et seq. St. 431. 

8 Millet v. People, 117 Ill. 294. ® Com. v. Perry, 34 Cent. L. J. 78. 
4 State v. Goodwill, 33 W. Va. 179. 
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State in the Union, interfering with the terms of contracts between in- 
surers and insured; and a statute of Pennsylvania even prescribes a 
form of insurance policy. But in these cases the insured are respect- 
able people. They are not Hungarian and Italian laborers, working in 
Pennsylvania coal mines for sixty-five cents aday. They are not beg- 
ging of powerful corporations the poor privilege of being tenants at 
will, of the right to labor, and hence of the right to live. They do not 
belong to that species of human nuisance that is asking for charity 
wherewith to subsist, and that gets it, if at all, at the end of a pole. 
A principle of constitutional interpretation that will hold void a State 
statute against mine— owners paying their labor in store orders, will 
abolish all the usury laws in the country, except where their passage is 
expressly authorized by constitutional ordinance. Judges, at least 
those who are elective, will discover, — and if they do not discover it 
while in office, they will discover it after they are turned out,— that the 
American people who make the government are coming to the conclusion 
that if government has any proper office to perform beyond the mere 
keeping of the peace, it is to arbitrate between the man who is up and 
the man who is down — between the man who has everything and the 
man who has nothing. To talk about freedom of contract between 
such parties is the veriest sham. It is not even truthful or sincere. 
No such freedom of contracts exists. Every judge knows it; every 
other man knows it; and it is the duty of judges in framing their de- 
cisions to take judicial notice of what everybody knows. The most 
extreme advocate of the principles along the lines of which these ju- 
dicial doctrinaires move, admits that there is a limit to this principle of 
liberty of contract; that there is a boundary line at which government 
is authorized to interfere. They generally place that line at the limit 
of immorality, fraud and oppression. Is it more oppressive for a 
mining or manufacturing corporation to pay its employés in orders 
upon ‘‘the company store,’’ where they are obliged to pay a much 
higher price for their goods than they would pay if they could purchase 
elsewhere, than for a usurer to lend money to a necessitous borrower 
at two per cent. a month? Judges who render such decisions are not 
fit for the offices to which the people have elected them. 


Ovr Prospective Union With Canapa: REvisION OF THE ConsTITU- 
Tiox.—A union between the United States and Canada is certain to 
come at some period in the future, more orless remote. Circumstances 
may operate to hasten it orto delay it. The country having the 


406 26 AMERICAN LAW REVIEW. 


smaller population, and attached by association and tradition to the 
mother country, is the country wherein perhaps all the opposition to the 
approaching union exists. This is always the case. The smaller country 
alwsys objects to being absorbed by or annexed to the larger country, 
The union between the two countries should not be allowed to assume 
the form of an absorption of Canada, nor should it be described by the 
odious word ‘‘ annexation.’’ If that union ever takes place, Canada 
will not be ‘‘ annexed ’’ to the United States, nor the United States to 
Canada, but the two countries will be united by some great political 
act of union, as England and Scotland were. That act of union should 
be made the occasion of a thorough revision of the constitution which 
is to govern the united country. The present constitution of the 
United States is not adequate for that purpose. It is not adequate for 
our own government. It was based upon imperfect and tribal concep- 
tions. The States were the creator, the Federal government the crea- 
ture ; but yet the people have never been able to comprehend that fact, as 
the Federal government covers all like a blanket, and as the acts of 
Congress, the treaties, etc., are the supreme law of the land. The 
Federal government is larger in the popular eye, and is larger in 
fact than the separate State governments; and in the popular concep- 
tion it is the creator and the State governments are the creatures, 
The Canadian constitution is, in this respect, exactly the reverse 
of ours, though it is believed it is not entirely the reverse of ours 
in its practical operation. We understand the principle of the 
British North America Act, which is the constitution of Canada, 
to be that the provinces possess such powers in regard of internal 
matters as are not prohibited to them by the act itself and by legisla- 
ture of the Dominion. When, on the occasion of our becoming united 
with Canada, a new constitution is formed for the two countries, the 
boundaries between Federal and State power should be drawn on a 
very simple line: the general or Federal legislature should have all the 
power that it sees fit to exercise by general laws; and whenever that 
legislature exercises a power by a general law, the exercise of that 
power should, ipso facto, prohibit the concurrent exercise of such a 
power by any of the States. We would thus have a constitution flexi- 
ble in its character, which could be made to meet the demands of a 
great and growing civilization. At present our constitution is inflexi- 
ble, and our progress is in a straight jacket. If the framers of our 
constitution could have foreseen our present situation and could have 
had our experience, they would have framed a very different instru- 
ment. Changes in the fundamental or organic law proceed very 
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slowly —that has been our history. The Anglo-American race is 
a conservative race ; it moves slowly; and in this it exhibits a charac- 
teristic of all the civilized races. Instead of changing its laws directly 
and in the proper manner, a thing which requires exertion and puts the 
people to inconvenience and trouble, it allows its magistracies to change 
them by the introduction of fictions and by unfaithful interpretations,— 
just as the Federal constitution is being continually amended by the 
unfaithful interpretations of the Federal Supreme Court. It is an 
exact parallel of the way in which the written body of the Roman law 
was amended during the middle ages by glosses, by a species of inter- 
pretation which took the name of glossa from which we have acquired the 
apt expression to gloss over. By that process, to meet the changing de- 
mands of communities and of the efflux of time, the judges who adminis- 
tered the law, or the jurisconsults who interpreted it, distorted it entirely 
from its original meaning by fanciful interpretations, and these interpre- 
tations became themselves the law. We repeat that commercial and other 
necessities will ultimately draw the whole English-speaking race in 
North America into one great union, based upon an equality of rights, 
and having within it the invaluable principle of the local government of 
local affairs which now prevails both in the United States and in 
Canada. But when the occasion for that union comes, we ought to 
have a new constitution for the united country, based upon the experi- 
ence of both countries; and we ought to get out of the tribal idea that 
the separate States are the creators and that the general government is 
the creature, and fall back upon the more sensible and comprehensive 
idea that the general government is the creator and the supreme ruler, 
and that the State and provincial governments possess only such gov- 
ernmental powers as are permitted to them by the general government 
or as are not prohibited to them by that government. 


German Miuirary PonisHmMents. —The harsh discipline to which 
German troops are reported to be subjected by their officers is not al- 
together due to brutality. They are the result of mistaken ideas con- 
cerning the necessities of discipline which once prevailed in this 
country, but which have happily disappeared in large part. Some of 
the older officers of our army recall with shame and self-reproach their 
own participation, in earlier days, in the cruelties inflicted upon en- 
listed men. German officers will find, if they once try the experiment, 
that they are wholly mistaken in the opinion, which we know many of 
them hold, that there is something peculiar about the German soldier 
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that necessitates harsh treatment. The state of things in the German 
army revealed by the order of Prince George of Saxony is a disgrace 
to a civilized military service and should only be looked for in a savage 
kingdom like that of Dahomey. Itisdue to a neglect, from which 
our own Officers are not yet altogether free, in leaving the matter of 
company discipline too entirely in the hands of non-commissioned offi- 
cers. As a rule the disposition to the arbitrary exercise of power is in 
inverse ratio to rank. In the German army it is Sergeant Zuar, Ser- 
geant Zehme, Sergeant Pflug, Sub-Sergeant Hoffman, Sub-Sergeant 
Liebing and Sub-Officers Geilsdorf and Kujar against whom specific 
allegations of cruelty are made. If the German officers gave proper 
attention to their duties men could not be compelled to amuse the lei- 
sure of brutal non-coms. by presenting arms five hundred times in suo- 
cession, going through the manual 1,889 times, counting aloud each 
time, and being forced to bend their knees 1,800 times, while the ser- 
geant eats his supper. Beating men until they are taken to the hos- 
pital, boxing men’s ears, using a whip on a man’s legs until it is 
broken, breaking a man’s collar bone with a blow from a musket, com- 
pelling men to chew their dirty stockings, and the like, are some of the 
punishments commented upon by Prince George. — Army and Navy 
Journal 


Lack or Courtesy In APPELLATE JupGEs TOWARD THE TRIAL 
JupGes. — The following extract from an opinion of the Supreme Court 
of Idaho has been brought to the attention) of the profession through 
its publication in the Chicago Law Journal, and its re-publication in the 
Virginia Law Journal :— 


‘¢ We then have this anomalous condition of affairs: A creek or stream flow- 
ing 100 inches of water, with appropriations of that water to the amount or 
extent of 800 inches, in addition to the appropriations by the plaintiff of all the 
waters of the creek and its tributaries. To the ordinary mind, this might, and 
perhaps does, present a somewhat difficult problem for judicial solution, un- 
aided by the statutes; but the learned judge found no difficulty whatever in 
reaching a conclusion as unique as it is unprecedented, because this question, 
under statutes identical with that of Idaho, has been decided so often in favor 
of the prior appropriator that it has been generally considered, both by profes- 
sionals and profanes, as a settled question; as instance, the question has been 
decided up to 1889, twice by the Supreme Court of the United States, seventeen 
times by the Supreme Court of California, five times by the Supreme Court of 
Colorado, six times by’ the Supreme Court of Nevada, twice by the Supreme 
Court of Montana, once by the Supreme Court of New Mexico, twice by the 
Supreme Court of Utah, once by the Supreme Court of Oregon, and repeatedly 
by the Supreme Court of Idaho. In fact, the decision of the learned district 


q 
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judge in this case stands alone. We have been unable, by the most diligent 
search, to find a precedent or parallel for it. Heroically setting aside the stat- 
ute, the decisions, and the evidence in the case, he assumes the réle of Jupiter 
Pluvius, and distributes the waters of Gooseberry creek with a beneficent reck- 
lessness which makes the most successful efforts of all the rain wizards shrink 
into insignificance, and which would make the hearts of the ranchers on Goose- 
berry dance with joy, if only the judicial decree could be supplemented with a 
little more moisture. The individual who causes two blades of grass to grow 
where but one grew before, is held in highest estimation as a benefactor of his 
race. How, then, shall we rank him who, by judicial jiat alone, can cause 400 
inches of water to run where nature only put 100 inches? We veil our faces, 
we bow our heads, before this assumption of judicial power and authority.” 


Commenting on the above, the Virginia Law Journal says:— 


“ Want of learning in the opinion of a court of final resort can be excused as 
easily as lack of dignity. A man with a natural tendency to buffoonery has not 
usually qualifications for a judge. Wit is a different thing, and is excellent in 
judge or lawyer, but even wit has no place in the opinion of a court of review. 
We ask our readers to contrast the following extract from a late opinion of the 
Idaho court with some of the earlier decisions. We do not hesitate to say that 
the judge who delivered this opinion — bringing into contempt, as it does, the 
lower court, which it reverses — will make a much better record as a humorist 
than as a jurist. Such conduct upon the part of a court of review deserves the 
severest censure. If the trial court be honest in its endeavors to ascertain the 
law and falls into error, the mistake should be unhesitatingly pointed out, but 
such palpable and coarse reflection upon the trial judge as is shown in the fol- 
lowing extract, is altogether indefensible.” 


Lone Jupic1aL Orrtons. — North Dakota is still a young State, and 
the docket of her Supreme Court cannot possibly be overcrowded ; 
else we should not have on a single proposition of constitutional law a 
decision embracing twenty-eight pages of the double columns of the 
North Western Reporter. A part of the space, however, is consumed 
by a dissenting opinion. 


Manrrosa Bar Drxner.— We can not give this year an extended 
notice of the menu of the annual dinner of the Manitoba bar, as we did 
last year, for the reason that the executive committee have again per- 
tisted in not inviting us to the dinner, but have merely sent us a copy 
of the menu, after the banquet is over and the crumbs carefully disposed 
of. Our readers will, therefore, lose this year all the choice quotations 
from Rabelais and other luscious authors which are found in that 
document. 
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Gownep Jupers.— The Chicago Legal News publishes a cut of the 
United States Circuit Court of Appeals for the Seventh Circuit, as it 
looked at the October Term, 1891. The judges are in gowns. Mr, 
Justice Harlan is presiding and sits in the center. Mr. Circuit Judge 
Gresham sits on the right, and is rolling his eyes upward. Mr. District 
Judge Blodgett sits on the left wearing a somewhat worn, judicial look, 
It is allogether a veryintellectual body. It is said to be the first time 


that ever a bench of judges has been clad in gowns in the State of 
Llinois. 


Drvorcine THE Huspanp Witnovut Divorcine THE Wire. —In the 
case of the State against Phillips, lately decided in the St. Louis Court 
of Appeals, the indictment was against a divorced woman and her 
paramour for open and gross lewdness, and the principal witness for 
the State was her late husband. The following question and answer 
appeared in his testimony: ‘‘ State to the jury whether Celia Ann 
Phillips is a married or an unmarried woman, if you know? A. Well, 
sir, I don’t know whether the court divorced her at the same time that 
I was divorced. I had a suit here in regard to a divorce, and gota 
divorce from her.”’ 


SomMarrE Periopique pes Revue pe Drorr. —A publication of an 
unique character has been started in Brussels under the above title, the 
object of which is to furnish an index to the articles upon jurisprudence 
and procedure in the legal publications of all countries. We have 
received two numbers of it, and judge that it will be very useful to 
those who have entered the field of comparative jurisprudence, and that 
it will be indispensable to every well equipped law library. It is under 
the editorial management of MM. Pierre Blanchemanche, Joseph 
Cassiers, Max Hallet, and Paul Otlett. The three former of these 
gentlemen are advocates, and the latter is an attaché of the Royal 
Library of Belgium. 


Conrrot or Corporate Evections By THE Court.— There is an old 
statute in Pennsylvania, enacted as far back as 1836,! giving to the 
Courts of Common Pleas, in virtue of their Chancery powers, a species 
of superintending control over corporations. Under that statute, as 


1 Act June 16, 1836. 
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administered in a recent case,! the Court of Common Pleas will appoint 
a Master in Chancery to preside at a corporate election, when there is 
reason to believe that injustice may be done or that violence may be 
used. This is a good idea. Why ought not other States to take it up 
and extend it in their legislation? 


Tue Feperat Reporter.— The West Publishing Company do wisely 
in collecting in the Federal Reporter all the decisions except those of 
the Supreme Court of the United States. It is a matter of great value 
and importance to have all the decisions of the Federal courts in a 
single series; and those publishers have acted wisely in reporting the 
decisions of the Circuit Courts of Appeals in the same series with the 
decisions of the district judges sitting at circuit. It would be a great 
stroke if they would combine in one series all the Federal decisions, 
including those of the Supreme Court of the United States economically 
printed and furnished at a moderate rate, to be called the Federal 
Reporter. Then it would be a Federal reporter in every sense of that 
word. We respectfully offer the suggestion that they are making a 
nistake in also publishing the decisions of the U. 8. Courts of Appeals 
in a separate series by themselves. 


Worty’s Fark Depication Creremontes.—The president of the 
United States, members of his cabinet, justices of the Supreme Court, 
and members of the diplomatic corps at Washington will receive a 
personal invitation to attend the dedication ceremonies on October 12, | 
conveyed by a special committee comprising National Commissioners 
P. A. B. Widener and V. D. Groner and Directors E. F. Lawrence and 
W. D. Kerfoot. The governors of the different States and many 
prominent citizens will also be invited. Representatives of foreign 
governments will be invited through the State department. 


Resicnation oF Cuter Justice A story has gained currency 
that Chief Justice Fuller talks of resigning his seat for the reason 
that the salary is too small for a man having a large family. This 
would undoubtedly be a sensible move on his part; but it would be a 
sad commentary on the salary which is accorded to a judicial officer who 


1 Punis v. Hestonville &c. R. Co., Legal Intelligencer for March 4, 1892, 
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presides over a court that has the power to deal with such questions as 
that court has dealt with this year. The salary of the chief justice of 
the United States is ten thousand and five hundred dollars a year, which 
is about the salary of a county judge in England, whose jurisdiction 
is a little above that of a justice of the peace in civil cases in this 
country. The incumbent of such an office must either have a small 
family, or else be a rich man; or else must take the seat prepared to 
live in that condition of honorable poverty in which Mr. Simon Sterne, 
in an article in a recent legal publication, describes Chief Justice Taney, 
when he visited that eminent jurist at his house in Washington. It is 
stated that Taney’s daughters had to make a living, after his death, by 
holding positions in the treasury department, and it is said that a 
daughter of Mr. Justice Miller supports herself and her widowed mother 
in a similar way. The very statement: is a great national scandal, and 


illustrates the observation of Cicero concerning the ingratitude of 
Republics. 


CONGRESS AND THE Corporation.’’— The Supreme Court 
of the United States decided, in violation of all canons of interpreta- 
tion, and in the mere exercise of legislative power,— that a corpora- 
tion is a ‘‘ citizen,’’ within the meaning of the constitution of the 
United States and the judiciary act, in so far as concerns the question 
of the jurisdiction of the courts of the United States. A result of 
this holding, seen every day, is that ‘‘ tramp corporations,’’ composed 
entirely of citizens of the domestic State, but created by the laws of 
some foreign State, are able to sue citizens of the domestic State in the 
Federal courts, under the fictitious presumption that all their members 
are citizens of the foreign State incorporating them, thus defrauding 
the State courts of their rightful jurisdiction. It is high time that Con- 
gress should take hold of the matter. A bill is pending in the House 
of Representatives known as House Bill 493, which is understood to 
provide that a corporation doing business in any other State than that 
in which it is incorporated shall not bring a suit against a citizen of that 
State in the Federal courts. It is seen that the bill aims at the sup- 
pression of a great fraud upon the jurisdiction of the State courts 
which has resulted from the Federal seizure of jurisdiction upon 
the casuistic pretense that a corporation is a citizen. It ought to pass, 
and we hope and do not doubt that it will pass. The bird has not been 
hatched, that will grow the quill, that will make the Presidential pen, 
that will dare to veto such a bill, when it once passes. 
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DemwxmnG Tosacco. — Apropos of the recent opinion of Mr. 
Justice Taft, of the Supreme Court of Vermont, that tobacco is both 
victuals and drink, the Albany Law Journal, which is always very 
learned in unimportant matters, says: — 

“ By virtue of possession of The Century Dictionary we can furnish 
his honor some more direct authorities than the wild and worthless 
Miller. 


* I did not, as you barren gallants do, 
Fill my discourses up drinking tobacco.’ 


Chapman, All Fools, ii, 1. ; 
‘ By this air, the most divine tobacco that ever I drunk.’ ! 
B. Jonson, Every Man in his Humour, iii, 2. 


‘ Thou can’st not live on this side of the world, feed well, and drink 1 
tobacco.’ | 


G. Wilkins, Miseries of Inforced Marriage. 
*Famosus cannot eat a bit, but he must drink tobacco, so to drive it down.’ 
Davies, Scourge of Folly, epig. 148. 


So we have drinking-tobacco as well as chewing-tobacco. As to 
drinking the wind, the poet Shelley speaks of the star-charioteers as 
‘drinking the wind of their own speed.’ ”” 


Tur Sentence or Mrs. Ossorne. — Mrs. Osborne, the wife of a cap- 
tain of the British army, pleaded guilty to indictments for larceny and 
perjury, and received a sentence of nine months’ imprisonment at hard 
labor. The case has attracted great attention, on account of the social 
rank of the convict, and of her hushand, and especially of his tender 
and touching devotion to her after he became satisfied of her guilt. 
The Law Journal (London), points out that, in the present state of the a 
English law, the maximum punishment might have been for both q 
offenses twenty-one years of penal servitude, whereas the judge might } 

have mitigated the punishment to an imprisonment of one day for each 
offense. It also points out that power exists in the English judges to 
suspend sentence indefinitely and release the prisoner on his own 
recognizance. Such a power is believed not to exist in American 
criminal jurisprudence ; and if it does exist, it is rarely ever exercised. 
There is a general feeling of acquiescence in the moderate sentence im- 
posed upon this unfortunate lady, who is probably the victim of some 
undefined brain lesion; and the hard-labor portion of the sentence is 
capable of being mitigated, whenever, in the opinion of the jail surgeon, 
the convict is not capable of laboring. At the time of this writing Mrs. 


q 
| 
4 
8, 
en 
D, 
4 


414 26 AMERICAN LAW REVIEW. 
Osborne is confined in the infirmary of the prison in a great state of 
nervous prostration, and it is doubtful whether she will survive the 
period of her sentence. In the United States she would not have 
pleaded guilty, but would have employed an eloquent criminal lawyer, 
would have pleaded not guilty, would have been triumphantly acquitted, 
and would then have kissed all the jurors. But there is a wide differ- 
ence between British justice and American gush. 


EnGusn Crration or American Decisions.— The following is from 
the Law Journal, published in London :— 


**¢ Although the decisions of the American Courts,’ said Lord Chief Justice 
Cockburn in Scaramanga v. Stamp,} ‘ are, of course, not binding on us, yet the 
sound and enlightened views of American lawyers in the administration and 
development of the law—a law, except so far as altered by statutory enact- 
ment, derived from a common source with our own — entitle their decisions to 
the utmost respect and confidence on our part.’ This well-deserved compli- 
ment to the American judicature has been eclipsed by the Judical Committee 
of the Privy Council in Huntington v. Attrill.2, The question arose as to the 
proper test of whether or not an action is ‘penal’ within the meaning of the 
well-known rule of private international law which prohibits one State from 
enforcing the penal law of another; and their lordships adopted ‘ without hesi- 
tation’ that prescribed by Mr. Justice Gray in Wisconsin v. The Pelican Insur- 
ance Company:* * The rule that the courts of no country execute the law of 
another applies not only to prosecutions and sentences for crimes and misde- 
meanours, but to all suits in favour of the State for the recovery of pecuniary 
penalties for any violation of statutes for the protection of its revenue or other 
municipal laws, and to all judgments for such penalties.’ ”’ 


It may be added that if an English court condescends at all to cite 
the opinion of an American judge on a question of the common law, 
they cannot select a more learned or a sounder judge for that purpose 
than Mr. Justice Gray ; for there is none. 


Tue Bar anv THE Knicuts or St. Patrtcx.— The bar were, asusual, 
very well represented at the last annual banquet of the Knights of St. 
Patrick at St. Louis. Judge Thomas Morris, first vice-president, acted 
as toast-master. Mr. O’Niel Ryan, of the St. Louis Bar, responded to 
the first toast, ‘*‘ The Day we Celebrate.’? Hon. Mecenas E. Benton, 
of Neosho, Mo., ex-U. S. Attorney, and candidate for the Democratic 


1 (1880) 49 Law J. Rep. C. P. 674; 
L. R. 5 C. P. Div. at p. 303. 


2 (1892) 8 Times L. R. 341. 
8 127 U. 8. 20 Davis, at p. 265. 
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nomination for the judgeship of the St. Louis Court of Appeals, re- 
sponded to the toast, ‘‘ The Republic of the United States.’’ Mr. 
Henry W. Bond, of the St. Louis Bar, second vice-president of the 
Knights of St. Patrick, of St. Louis, responded to ‘‘ Poets, Orators and 
Jurists.’” Mr. Adiel Sherwood, son of Chief Justice Sherwood, of 
Missouri, was so happy as to have assigned to him the subject of 
“Woman.’’ Other speeches were made by lawyers E. D. Kenna, R. 
H. Kern and T. J. Portis. These speeches were all good. They con- 
tained patriotic pleas for Irish independence, and some of them con- 
tained considerable tail-twisting,— but they were nevertheless good. 
Not the least worthy of the speeches was that of Hon. Richard 
Dalton, who is a candidate for the Democratic nomination for governor. 
This man is an Irish farmer, who was formerly a practitioner of the law. 
He is a very broad-minded, honorable and generous man, and he un- 
doubtedly acquired most of his breadth of mind in the practice of the 
legal profession. He is not a Catholic, but a Baptist. 


Tue Supreme Court or tHE District or Cotumpta.— Mr. Erastus 
Thatcher, in assuming editorial control of the Washington Law Re- 
porter, says: — 


“The lawyers of the United States are aware, and do not need to be told, 
that the Supreme Court of the District of Columbia, in special and in general 
term, has larger and more varied jurisdiction than has any other one court 
within the limits of the Federal Union. It has original jurisdiction of every 
class of cases which are originally cognizable in the Circuit and the District 
Courts of the United States—at law, in equity, in admiralty, and in criminal 
matters. And it has cognizance of all appeals from Patent Office decisions. 
Locally, it has similar jurisdiction to that of the several State courts, as to law, 
equity, and probate matters.” 


In view of these facts the Washington Law Reporter, which pub- 
lishes many of these decisions at an early date, possesses a peculiar 
value as a mere case reporter, but it is also essentially valuable for 
the legal miscellany which it contains. 


Tae GovERNMENT Printing Orrice. — It is not generally known that 
the government of the United States maintains the largest printing 
office in the world, and expends annually about three million dollars 
for printing and binding. Enormous editions of works are printed and 
divided among the members of Congress, for distribution among their 
constituents ; and such members, finding it impossible to use the books 
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in any other way, often exchange them with book-sellers and junk- 
dealers for such books as they can use. In some few cases they sell 
them outright. The government printing office is a source of great 
abuse, but not as much so as the howlings of the daily newspapers 
would indicate. The newspapers have a direct motive for keeping up 
their clamor on this subject, which is that they do not want the govern- 
ment to go into competition with them. This is their reason for crying 
down the Congressional Record and all public documents. Some of the 
public documents published by the government of the United States 
are of almost priceless value to persons engaged in the study of particu- 
lar lines of knowledge. We refer especially to the publications of the 
Department of Agriculture and of the Patent Office. Catalogues of 
these books can be furnished by W. H. Lowdermilk & Co., of Washing- 
ton, D. C., who publish a quarterly serial called the Washington Book 
Chronicle and Bulletin of Government Publications. 


Tue Importance or Granp Juries. — We find the following in the 
Canadian Law Times: ‘‘ After the usual formalities in their present- 
ment, the grand jury at New Westminster made the following observa- 
tions, which distinctly show the importance which they attach to their 
office, as one originating with the people, and standing between 
themselves when accused and the officer representing the crown: ‘Ina 
conscientious discharge of our duties, we beg to draw your lordships’ 
attention to the following facts which have presented themselves to us 
during the assizes, and while we do not wish to insinuate neglect of 
duty on behalf of those representing the crown, yet the position which 
some affairs have taken in the administration of criminal law 
has produced universal discontent in the minds of the public 
whom, we suppose, we represent, as they are the source from 
which the public institutions of our Province are maintained, 
and firstly: We heard witnesses in the Cyrs assault case, and 
were unanimous in our opinion that this man, who had made hin- 
self notorious by his brutal assaults and outrages against the public, 
had commited a most heinous and aggravated assault, unprovoked, 
and in a most malicious manner. We found a true bill against him, 
and to our surprise the attorney-general withdrew the prosecution for 
reasons only known to himself. This action on the part of ibe 
attorney-general, his disregarding the wishes of the grand jury, and 
his inexplicable excuse to refer the matter to a magistrate, has, with an 
intimation that he did not consider it a serious offence, created surprise 


= 
view 
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in our minds. We desire to express our regret that this case, as it 
was presented to us, should not have come before the court, as we are 
certain that justice would have been meted out by the infliction of a 
heavy sentence. We also beg to bring strongly under your lordships’ 
notice that the two prisoners, Devine and Wilkinson, who are charged 
with poisoning, have been incarcerated for eight months, and to ask 
whether a presentment of a bill to the grand jury can be postponed as 
it has been done by the crown prosecutors? Our attention was drawn 
to these men in the Provincial gaol, and we could not help secing the 
severe punishment they were undergoing, which, together with the sus- 
pense their minds are being subjected to, is destroying the prisoners’ 
health. We judged that men had a right to be brought to trial or dis- 
charged under the circumstances, and we feel it our duty to point the 
condition of affairs out to you, and ask in the name of justice if these 
men cannot be tried, and that prison discipline be relaxed until the 
attorney-general, or some one of the many assistants who were present 
during the assizes, find time to present the case to the crown. We 
hope that we are not exceeding our privileges when we request that 
Samuel Greer be not sent to the penitentiary until the applica- 
tion for a new trial is disposed of, as it is in our minds quite clear 
that the verdict of the petit jury was caused by a misunderstand- 
ing, and they were unanimous in desiring a verdict for common 
assault. We would also respectfully request your lordships that 
the sentence inflicted upon White should commence from the time 
of arrest. As the abolition of grand juries has been made the subject 
of an enquiry by the Dominion government, the views which the 
people themselves take of such a radical, constitutional or political 
change must always be of interest and importance; and it is evident 
from the above presentment that the appointment of an official to take 
the place of the grand jury would not be popular with the grand 
jurors assembled at New Westminster. J. A. Form.’’ 

“New Westminster, B. C.’’ 


Umtrormitry oF MarriaGe anp Divorce Laws 1x Great Brirarn AND 
Iretanp. —In the Law Magazine and Review, for November, 1891, 
Mr. Alexander Robertson has an interesting article upon the Reform of 
the Marriage Laws of Great Britain and Ireland. One part of his 
article brings up the matter of uniformity of legislation on this subject, 
for which there is now a strong movement in this country. He says: 
“Another point is well worthy of the consideration of law reformers, 
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namely, the necessity there is for establishing one system of law for 
England, Scotland, and Ireland in the constitution of marriage, and in 
the dissolution of marriage by divorce for adultery or for desertion, 
In Scotland, marriage may be constituted by a religious or by a civil 
ceremony, or even by the simple consent of the parties. But, in En- 
. gland and Ireland, it must be constituted by a religious ceremony, or 
in the presence of a registrar of marriages. * * * I have now 
come to the end of my proposals for the reform of the marriage laws 
of England, Scotland, and Ireland and submit to the reader’s considera- 
tion— 1st. That our marriage laws should be made uniform in all 
the three kingdoms. 2d. That contumacious desertion, for four years, 
by a husband or wife, in England or Ireland, should, as in Scotland, be 
a sufficient ground of divorce. 3d. That simple adultery by a husband 
as by a wife in England or Ireland should also, as in Scotland, bea 
sufficient ground for divorce. 4th. That the civil constitution of mar- 
riage in England, Scotland, and Ireland should be made the same, 
5th. That a husband should be entitled to marry his deceased wife’s 
sister, and a wife her deceased husband’s brother. 6th. That consist- 
ently with the recognition of existing right, the children of married 
persons, whether born before or after marriage, should be held to be 
ligitimate. 7th. That a promise of marriage followed by seduction, 
should be sufficient in law for a declaration of marriage. 8th. That a 
woman of full age, or, if in minority, by her next friend, may obtain 
damages against a seducer, without proving loss of service. 9th. That 
a decree of divorce or judicial separation in England or Ireland should 
be made absolute at once, but subject to appeal as in ordinary cases.” 


Can an Encuisn Jupce Return to Practice.—Mr. Thomas F, 
Uttley, in a recent contribution to the Canadian Law Times,! puts the 
question, ‘‘ Cana retired judge practice at the bar?’’ And he answers 
it thus: — 


‘The point is an interesting one, and it might be raised at any time by the 
action of a judge who, on his retirement, might desire to resume his old rule 
of advocate. There is no precedent for an English judge appearing again at 
the bar after retirement, but it is not an uncommon thing for an Indian or & 
colonial judge to resume practice when he has left the bench. These officials, 
however, are in an entirely different position to their English brethren, and 
their example counts for very little. The absence of an English precedent is 
much more to the purpose, and it would probably be considered conclusive by 


1 12 Can. Law Times, 64. 
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the bar committee, if not by the judges before whom the question might be 
raised. Any way it would be decidedly unfair for a judge who had received a 
handsome pension to enter into competition with his struggling professional 
brethren who had yet a career to make, to say nothing of the awkwardness of 
the situation which would be created.’’ 


The question does not admit of much observation in the United 
States; since, with the exception of the Federal judges, and we believe 
the judges of the State of New York, a judge who retires does so without 
apension ; and unless he does return to practice, or unless he succeeded 
in laying up a competency prior to taking a seat on the bench, consid- 
ering the meager salaries that are paid to our judges, he must starve. 
In our country we have no old-fashioned ideas which prevent any man 
from going to work at his proper trade or profession to earn an honest 
living, no matter to what station he has been elevated ; and we have the 
spectacle of at least one ex-president of the United States engaged in 
the practice of the law, and one who is not unlikely to hold that exalted 
office again. 


MANSLAUGHTER : MALTREATMENT OF CHILDREN ResuttinG Deatu.1— 
With reference to the committal of Mrs. Montagu for the manslaughter 
of her daughter, a girl of the age of three years, the law is tersely 
stated in East’s ‘‘ Pleas of the Crown:’’ 2 ‘* Premising,’’ says the 
author, ‘‘ as a leading principle, that, where a man, doing a lawful act 
without intention of bodily harm to any person, and using proper cau- 
tion to prevent danger, unfortunately happens to kill another, such act 
amounts only to homicide by misadventure. The act must be lawful, 
for if it be unlawful, the case will be either murder or manslaughter. 
It must not be done with the intention of great bodily harm, for then the 
legality of the act, considered abstractedly, would be no more than a 
mere cloak or pretense, and, consequently, would avail nothing.’’ 
Then the proposition of law immediately material to the case we have 
mentioned is thus laid down: ‘* The act must also be done in a proper 
manner and with due caution to prevent danger. Thus parents, masters, 
and other persons having authority in foro domestico, may give reasonable 
correction to those under their care, and if death ensue from such cor- 
rection, it will be no more than accidental death. But if the correc- 
tion exceed the bounds of due moderation, either in the measure of it, 
or in the instrument made use of for that purpose, it will be either 
murder or manslaughter according to the circumstances.”’ The cases 


1 From the Law Journal (London). 2 P, 260. 
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most nearly in point are, perhaps, Regina v. Griffin, and Regina y, 
Cheeseman.? In the former, a father for some childish fault gave a 
child two years and six months old from six to twelve severe strokes on 
the back with a strap aninch wide and eighteen inches long. The child 
died in three days, its death being accelerated by the shock to the nery- 
ous system produced by the beating. There Baron Martin, after con- 
sulting Mr. Justice Willes, said that the law as to correction had 
reference only to a child capable of appreciating correction, and not to 
an infant two years anda half old. Although a slight slap might be 
lawfully given to an infant by its mother, more violent treatment would 
not be justifiable. The only question there left to the jury was whether 
the child’s death was accelerated by the blows inflicted, and the father 
was found guilty of manslaughter. In Regina v. Cheeseman,? the 
prisoner employed her niece, aged fifteen, who, her mother being dead, 
was placed under her care, in stay-stitching for fourteen hours a day, 
punishing her with a cane if she did not do the required quantity of 
work. The girl died from consumption, her death being hastened by 
the treatment received, and, although it was held that there was no 
proof of malice sufficient to constitute murder, no one doubted that the 
offense amounted to manslaughter, and the prisoner was sentenced to 
imprisonment for two years. 


How rr Srrices Orners. — The Central Law Journal says: — 


Our old friend, the American Law Register, which some months ago succumbed 
to the fates, has been resuscitated and now makes its appearance very much in 
the same garb as formerly, but witha slight change of, or rather addition to its 
name. It is now called The American Law Register and Review. Its publishers 
seem to have forgotten or overlooked the fact that there is already in existence 
an American Law Review. But we suppose the latter publication will not object 
to the appropriation of its name.—Central Law Journal. 


DisaPPEARANCE OF Hon. Rosert H. Marr. —On the 19th of April 
about nine o’clock a. m., Hon. Robert H. Marr, one of the judges of ~ 
the District Court of New Orleans, went out, in his accustomed man- 
ner, from his house to a polling place, to vote at the election for gov- 
ernor which was then taking place. Since that time he has not been 
seen by his family. The last that any one ever saw of him was at six 
o’clock on the same evening. He was perfectly sound in body and 


1 11 Cox, 402. 27C. & P, 455. 37C.& P. 455. 
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mind, though about 73 years of age. He was the judge that charged 
the grand jury to investigate the killing of the Italians in the jail of 
New Orleans. He was also a member of the board of pardons in that 
State, and immediately before the day of his disappearance, had been 
engaged, as a member of that board, in the examination of an applica- 
tion for pardon in a very trying case. He formerly served a term of 
four years as a judge of the Supreme Court of Louisiana. He was a 
learned lawyer and a very conscientious and painstaking judge, and a 
most upright and estimable citizen. It was his son, Robert H. Marr, 
Jr., who wrote the article published in a former number of this 
magazine, on the New Orleans Mafia case. All sorts of speculations 
are offered for his mysterious disappearance, but none of them affords 
aray of consolation for his grief-stricken family and his wide circle of 
friends. 


AmericaANs IN WESTMINSTER ABBEY.—The Dean of Westminster 
has declined the proposal, gotten up by Leslie Stephen and other citi- 
zens of London, admirers of James Russell Lowell, to afford room for 
the erection of a monument to Mr. Lowell in Westminster Abbey. 
The declination is on the ground of the already crowded condition of 
the abbey, and the propriety of it is very plain to any one who has re- 
cently visited that celebrated place. The only practicable way to make 
room in Westminster Abbey for the coming great ones is to move out 
the tombs and statues of a great many nonentities that never ought to 
have enjoyed the honor of having that spot for their final resting-place. 
The declination of the dean of Westminster does not, however, justify 
the sneers of some American journals that if Mr. Lowell were alive he 
would not care to have his remains deposited in the old abbey with 
some of the disreputable characters who are buried there. While it is 
true that a good many indifferent, and some thoroughly disreputable 
characters are buried in Westminster Abbey, this fact does not detract 
from the general grandeur and dignity of the place. Together with St. 
Paul’s church, the old abbey contains the very greatest of England’s 
great, either entombed or above the ground in marble. It is a matter 
of congratulation that there are so many Englishmen who are ready to 
do honor to a really worthy American. After all, we are kinsmen, and 
as some Englishman has said, ‘‘ blood is thicker than water.’”’ Except 
those across the St. Lawrence, there are no people on earth who are so 
near to us as those who speak our language across the sea. They are, 
as Cardinal Manning said, an imperial race. They are the greatest race 
that has ever lived in the tide of time. The sun does not shine on any 
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portion of the habitable globe that does not at this hour feel the 
influence of that race. Its language is spoken, more or less perfectly, 
by nearly one-fourth of the inhabitants of the globe. Before dismiss- 
ing this subject, let us express the hope that we shall soon have an 
American panthéon where our great men can be laid to their final rest; 
such as is Westminster Abbey to England, the panthéon of Paris to the 
French, and the panthéon of Rome to the Italians since the remains of 
Victor Emanuel were entombed there. 


Evipence: Proor or tae Law or a Sister State. — There is a great 
deal of nonsense inhering in the rule of evidence relating to the proof 
of the common law of a sister State of the American Union. The rule, 
as is well known, is that such a law is a foreign Jaw and must be proved 
as a fact, and that where the case is tried before a jury it must be sub- 
mitted to the jury to determine whether the law exists or not, with the 
qualification that, when the jury find that the law does exist, the court 
is to interpret it. The qualification is as senseless as the rule itself. 
The judge is qualified to try the fact of the existence of the common 
law of another State, as much so as he is qualified to interpret that law, 
and the idea that there is any difference between the establishment of a 
law and its interpretation is nonsense. It is exactly as though one 
were to say that it is for the jury to determine whether A. B. is the 
owner of a black horse, and that, when the jury have found such to be 
the fact, it is for the judge to say whether or no the horse is black. 
When the existence of a law is established, whether foreign or domestic, 
and in whatever mode, and by whatever tribunal or branch of a judicial 
tribunal it is established, then, of course, its application to the facts in 
controversy, becomes a matter for the judge, the establishment of the 
facts being left to the jury. We are moved to a reflection upon the 
incongruity of the rule that the common law of a sister State is to be 
submitted to a jury by the following proposition, which is found in the 
syllabus of a recent case in Pennsylvania: 

‘* Where, on the trial of an issue respecting the law of another State, the 
decisions of the courts of that State are given in evidence to the jury, it is the 
province of the jury to determine whether or not such decisions have been 


made, but it is the duty of the court to construe and deduce from them the rules 
of law which they establish.” ! 


The idea that the question of the existence of a rule of the common 
law in a sister State should be submitted to a jury, and that they 


1 Alexander v. Pennsylvania Co., 80 N. E. Rep. 69. 
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should determine whether or not such a law exists, upon hearing evi- 
dence that a certain book is the official report of the highest court of 
judicature in such foreign State, becomes roaring nonsense, when it is 
considered that lawyers and judges are in the constant habit of reading 
and citing the judicial reports of sister States, as persuasive evidence 
of what the common law is, not only in such sister States, but in the 
State of the forum. This is an illustration of the way lawyers stick in 
the bark of antiquated rules. 


Sounp Apvice TO THE NewLy FLepcep Lawrer.— It is very seldom 
that we pick up a printed address, delivered before a graduating class 
of law students, which contains as much sound and practical advice as 
the address by Henry Wollman, Esq., recently delivered before the 
law department of the Missouri State University. The orator com- 
mences by saying: ‘‘ Disappointment will be the fate of those of you 
who expect, on your return to your homes, to find the mayor and board 
of aldermen and a large concourse of ‘ prominent citizens’ awaiting you 
at the railroad station, to welcome back a man who is to fill a ‘ long felt 
want.” The chances are that no railroad president or bank cashier will 
walk up to you within a week, or a month, or possibly even a year, 
after your return and enthusiastically say: ‘Smith, you have no idea 
how anxiously we have been waiting for you toget back. Welhave some 
iwportant legal matters that we have been waiting so long to have at- 
tended to, and now we are so glad you are back.’ Those of you who take 
an Utopian view of the future will be doomed to many disappointments. 
There will probably, for a long time, be but one man in the community 
who will realize that a great light has broken forth.’’ The address 
continues through twenty-three pages to overflow with similar good 
things. The last paragraph is as follows: ‘‘ The jury are now out, or 
the judge bas taken your case under advisement, and you are now on 
‘pins and needles’ of expectation. If the verdict or judgment, how- 
ever, should be against you, you will then at once begin to study what 
your mistakes were. Experience is said to be a dear teacher, and that 
is only another way of saying that the knowledge a man acquires through 
his mistakes he buys at such a high price that he never forgets the 
lesson that is thus taught him. It is burned into his memory. The 
men who win in this life are not men who never make a mistake, but 
the men who very seldom make the same mistake more than once. The 
point is not that you must never blunder, but that you must never 
blunder in the same way twice. If you find that your methods are 
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erroneous, correct them speedily —do not let your pride stand in the 
way of doing so. ‘The lawyer who watches himself that he does not 
make the same mistake twice will find that year after year his methods 
before the judge and jury will become better and his self-control will 
rapidly improve; his mistakes grow less and his capacity to win will 
grow. While the early years of nearly every lawyer are dark and 
clouded, if he is studious and industrious and loyal to his clients, he 
will find that year by year his standing at the bar will improve until, in 
his later years, it will almost surprise him to see how strong and 
powerful is his position. A lawyer of rank is always honored and 
respected among men. He finds himself in the very front rank of the 
foremost men of his State and nation.’’ 


Tae Ononpaca Etecrion Case.—In a recent nnmber of the 
Albany Law Journal, Irving Browne, Esq., the learned editor of that 
publication, criticises the decision of the Court of Appeals of New 
York in what is known as the Onondaga Election Case.! This 
is the case in which, according to the charges made by the Repub- 
lican and mugwump journals, Governor Hill, with the concurrence of a 
majority of the Court of Appeals of New York, ‘stole ’’ the legislature 
of that State, by unseating a Republican senator who had been elected 
and seating a Democratic senator who had not been elected. We have 
never taken the pains to go into those New York election cases. Such 
a question cannot be decided by a local court, a majority of whose 
judges are elected upon a party ticket by the voters of one party or 
the other, as they are in New York, so that their decision will meet with 
general acquiescence among the members of the defeated party. The 
most outrageous partisan decisions have been rendered in election 
cases, and in cases which appeal strongly to party interests, in 
Ohio, Indiana, and other States. It is idle to expect colorless justice 
in such cases; and the spectacle of such decisions gives emphasis to 
what we said in our last number, of useful usurpation of the Supreme 
Court of the United States in deciding the Nebraska Gubernational 
election case in favor of the contestant, Governor Boyd. A decision 
by a tribunal remote from the scene of party strife is much more apt to 
be impartial than a decision by a tribunal, the majority of whose judges 
are, perhaps, put in their offices by the party, and through the influence 
of the leaders of the party, which is struggling for supremacy through the 


1 People v. Board of Canvassers, 23 Albany Law Journal, 113. 
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exercise of their jurisdiction. But when it comes to using the word 
steal’? in regard to the Onondaga county case, it seems to us 
an entire misuse of that word. The truth is that the Democratic 
general ticket was elected throughout the State of New York 
by a majority exceeding forty thousand; and yet, but for this 
“steal,’’ the Republicans, the minority party, would have retained 
control of the legislature, just as they have done in many former years 
under similar circumstances in consequence of the gerrymander, which 
that party has imposed upon the people of New York, in apportioning 
the senatorial and representative districts, whereby those districts hav- 
ing the largest Democratic majorities, and especially New York City 
and Brooklyn, have been in a measure, disfranchised. New York, like 
New Jersey, Connecticut and Missouri, has always been, in this respect, 
a rotten-borough State; and the mere result of this ‘‘ steal,’’ was to 
give that party a majority in the legislature, which had a decisive 
majority of the popular vote. Being thus in the majority, it will pro- 
ceed to redistrict the State, and, notwithstanding the announcement of 
Governor Flower that he will veto an unfair redistricting bill, we may 
expect to see as shameful a gerrymander as the Democrats have perpe- 
trated upon the people of Missouri, in that State. The Republicans 
polled in Missouri, at the last election, forty-five per cent. of the entire 
vote, and yet the Congressional districts have been run in such a way 
by the political knaves and cut-purses that assembled at Jefferson City 
in the months of February and March last, as to render it impossible, 
on the standard of the last vote, for the Republicans to elect more than 
one member of Congress. Although the public sentiment of Missouri 
on political questions is low, ignorant and debauched, it is not so low 
and imbruted but that surprises are in store for any party that, claim- 
ing to be a party of the people, thus attempts to suppress the rights of 
a minority to representation. 


New Triats: Doctrine THAT THE QuEsTION OF A New TRIAL RESTS 
IN THE Sounp DiscreTION OF THE TRIAL JuDGE.— It is well known that 
the Federal courts adhere strictly to the principle of English procedure 
that the granting of a new trial rests in the sound discretion of the 
trial judge, and that the refusal of it is not assignable for error. The 
tule is one which often works the greatest hardship and injustice. It 
enables the trial judge in many cases to take the bits in his teeth and 
to prevent the doing of justice, out of that species of perverse prejudice 
which characterizes some men who have unfortunately been elevated to 
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the judicial bench, and leaves the suitor without remedy. In many of 
the States judicial procedure has been so far reformed — we ought to 
say civilized, as to permit the overruling of a motion for new trial to be 
assigned for error. Admitting that it isa matter resting in the discretion 
of the trial judge, yet cases may be stated in bills of exceptions where the 
discretion has been so obviously abused in refusing a new trial that the 
judgment ought to be reversed and a new trial awarded. Now that the 
judicial appellate system has been amplified and strengthened by the crea- 
tion of the new Circuit Courts of Appeals, it would seem high time todo 
away with this antiquated and oppressive rule. The remedy is to be 
sought in an act of Congress assimilating the rule of procedure to that 
which obtains in many of the States. That rule of procedure should 
embrace two principles: 1. That nothing should be assigned for error 
outside of the record proper, that is, the pleadings and the judgment 
entry, which was not distinctly presented to the trial court in the form 
of a motion for new trial, filed within a stated period. In other words, 
a party should not be allowed to put his antagonist to the expense and 
delay of defending against an appeal or writ of error, without first ex- 
hausting his remedy on every point before the trial judge, and giving 
that judge the fullest opportunity to correct his own errors. 2. New 
trials should be granted by the appellate courts for other matters than 
mere errors of law in ruling upon the admission of evidence and in in- 
structing or refusing to instruct the jury. Therefusal of a continuance 
under oppressive circumstances; the plain and proven misconduct of 
counsel in argument, unrebuked by the trial judge ; the proven bribery 
or embracery of the jurors by the successful party, or his tampering 
with them by giving them meat and drink, or otherwise ; the misconduct 
of the jury in other respects ; newly discovered evidence, in the limited 
cases where that can justly be made a ground of new trial; surprise, 
in obvious cases; — and many other cases that might be supposed, 
afford proper ground for an appellate superintendence of the trial 
courts in the granting or refusing of new trials. No judge who has 
served a term upon one of our State appellate benches, in which the 
granting or refusing of a new trial is assignable for error, will hesitate 
one moment to say that the system which makes the granting or re- 
fusing of new trials reviewable is absolutely necessary to the doing of 
justice according to law. The Federal rule that the granting or refusing 
of a new trial ends with the discretion of the trial judge, is just as 
barbarous as the Federal rule which subsisted for a century which 
denied an appeal or writ of error to one who had been convicted of 
crime. 
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ANOTHER PROPOSED SIXTEENTH AMENDMENT TO THE FEDERAL Con- 
stiruTionN.— The ‘* National League for the Protection of American 
Institutions,’ which has its headquarters at 43 and 44 Morse Building, 
140 Nassau street, New York, whose general secretary is James M. 
King, Esq., has for its leading object the inducing of Congress to pro- 
pose to the States the following amendment to the constitution of the 
United States, to be known as XVI. Amendment :— 


“No State shall pass any law respecting an establishment of religion, or 
prohibiting the free exercise thereof, or use its property or credit, or any money 
raised by taxation, or authorize either to be used, for the purpose of founding, 
maintaining or aiding, by appropriation, payment for services, expenses, or 
otherwise, any church, religious denomination or religious society, or any 


institution, society, or undertaking, which is wholly, or in part, under sectarian 
or ecclesiastical control.’’ 


The wisdom of this amendment may be seriously doubted. The 
wisdom of any further amendments to the constitution, consisting of 
prohibitions upon the States, may be doubted; since they afford an 
additional leverage to the Federal judiciary, the only branch of our 
government which is in no sense responsible to the people, to make still 
further amendments by judicial glossing and interpretation. Moreover, 
it seems to be a sensible conclusion that if the people of Massachusetts, 
of Missouri, or of Louisiana, desire to enact laws respecting the 
establishment of religion or taxing their citizens for sectarian purposes, 
that is a matter to be left to their decision, and is none of the business 
of the inhabitants of other States. It may be safely assumed that there 
is not the remotest danger that the people of any State of the American 
Union will ever pass a law prohibiting the free exercise of religion. It 
is believed that the constitution of every American State contains 
prohibitions against the passage of such laws. That is likewise a 
matter which may be safely left to the States; at least it is a sound view 
that whenever the legislature of a State does undertake to pass such a 
law, it will be time to propose an amendment to the Federal constitution 
prohibiting such laws. If asingle State should undertake to pass a law 
abridging religious liberty, there would be a general concurrence on the 
part of the American people in favor of a constitutional amendment 
prohibiting the States from enacting such laws. No one would have a 
word to say against it, except the authors of the law in question and 
those affiliated with them. Another reason why the adoption of this 
constitutional amendment is questionable lies in the probability of a 
union, not remote in point of time, between the United States and 
Canada. The ingrafting of such a provision upon the Federal consti- 
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tution might operate powerfully to deter the French Canadians, who 
compose, roughly speaking, one half of the entire population of Canada, 
from consenting to come into such a union; whereas it is believed that 
they are now more favorable to such a union than the British Canadians, 
Matters of this kind fall within that mass of legislation designated by. 
the phrase police regulations, which, under our system of government, 
have been wisely left to the local communities. Our American theory 
has been that the national organic law should do no more than prohibit 
certain invasions of fundamental right, such as the passage of laws 
impairing the obligation of contracts, ex post facto laws, bills of attainder, 
laws depriving people of life, liberty or property without what is 
termed due process of law, and denying to them the equal protection 
of the laws. Outside of such a national charter of fundamental 
right, a national magna charta, it is best to leave the whole matter of 
police regulations to the States until we are prepared fundamentally to 
change our theory of government. When we make that change, we 
should make it in a radical way, by turning the present pyramid upside 
down so as to make it stand on its base, instead of standing on its apex; 
so as to leave to the States those powers not appropriated by the general 
congress or not prohibited to the States by that body. 


ImaGrnation rx Law.!—In the old annals of Tacitus a story is told of a 
time when three Roman legions were stationed upon the banks of the 
Danube. One day, borne upon a platform of interlocked shields, a 
Roman soldier caused himself to be carried to headquarters where a 
howling mob soon congregated. Major-General Blesus was in com- 
mand. The soldier in frantic language told of his own brother, and 
how by order of Blesus, and by his gladiators, the brother had been 
slain. He demanded of Blesus to know the circumstances and the 
facts. Shrieking with frenzy the soldier exclaimed: ‘* Alas, who will 
give back life to my brother? My brother tome? Answer me, O, 
Blesus, where have you thrown my brother? ’’ Blesus fled down the 
Danube. The mob scattered furiously hunting over hill and valley 
for the body of the dead brother. The eighth legion became disorgan- 
ized and thrust out the Prefect of the Camp, and the tribunes, and 
plundered their baggage. But it was soon discovered that the soldier 
was an actor from Rome and never had a brother, and, Blesus reappear- 
ing with the ninth and fifteenth legions, the men returned to their duty. 


1 Speech of E. F. Ware, Esq., at the last annual banquet of the Kansas Bar 
Association. 
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The story of the Roman actor illustrates the action and the product 
of an untrained imagination. There is a difference between a trained 
and an untrained imagination. One may resemble the brilliant and 
inefficient lightning, the other the steady and unseen power that moves 
the electric car. The able lawyer is a man with a trained imagination. 
He represents the highest development in civil life of the trained imagi- 
nation. As there is not room in the law business for all those who are 
thus endowed there is an overflow downward into printing, sculpture, 
rhyming and music. The sculptor who sees an angel in a block of 
marble and releases it with his chisel, is not so high a man, in mind, as 
he who sees a great constitutional question in a book-agent, and releases 
him from the rock-pile, with a writ of habeas corpus. Those great 
questions of right and justice are more enduring than mere creations 
of fancy ; they will live longer than the marble or the rhyme; they will 
be fresh as ever when the appealing torso has crumbled back into lime 
and the canto back into the alphabet. 

There are in law unimaginative people who ought to be engaged in 
mining coal; but in the higher grade imagination reigns. It is so inall 
businesses and professions ; the man with the best trained imagination 
is the man who succeeds. Even in the clothing business, the man who 
succeeds best is he who, observing and grouping the fact of to-day, the 
crops and the prospects, sees most plainly what is to come, and, thus 
seeing and thus knowing, orders in midwinter his stock of summer 
goods. From Saint Helena (an island as rocky as some of the poetry 
that has been quoted this evening) the ex-emperor made the declaration 
that imagination ruled the world. But, the ruler is the man with the 
trained imagination. No body of lawyers would have gone wild over 
the story of the Roman actor. It would have been contrary to their 
training. ‘They would have had some questions to ask. Noticea client 
presenting his soul-wrenching story to a trained lawyer. The lawyer 
sees behind his story something that has not been told; sees beyond 
the horizon ; sees through the darkened window; knows that behind 
each flying cannon ball is a cannon, and behind each cannon a map. 
Knows that behind each act is a purpose, and behind each purpose a 
motive; and that acts and purposes and motives are strung together 
like a row of beads. He begins to cross-examine his client and with 
the aid of a trained imagination acquires an intelligent comprehension 
of his client’s case. 

But the trained imagination does not end here; it has only started. 
The lawyer begins to imagine where may evidence be found? What 
motive may animate the witnesses? Where is their interest and 
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their bias? How can interest and bias, if of antagonistic witnesses, be 
overcome? How will the facts look when presented to the court? How 
can twelve ignorant men be persuaded to doa wise thing? Here the 
lawyer has full scope, and it is he who thinks and imagines for his 
client who gets into the habit of winning his client’s cases. By the 
very force of his training he loves literature, and art, as well. 

For all these reasons the bill which that lawyer presented for waking 
up in the night and thinking about his client’s case was perhaps a just 
bill and was in all probability paid. 


Write Ink anv rts Ipentirication on Written Documents.1— 
Writing ink such as is generally used for commercial and legal pur- 
poses may be conveniently divided into four sorts; first, nut-gall and 
iron inks; second, logwood and chromium inks; third, inks in which 
the coloring matter consists of some one of the numerous coal tar 
colors; and, fourth, carbon inks. 

Nut-gall and iron inks consist of an aqueous solution of gallotannic 
acid combined with proto-sulphate of iron with the addition of a sufficient 
amount of sulphuric acid to keep the same in solution, and also of some 
provisional color in order to give the solution a sufficient depth of color 
when first applied to the paper, the solution of nut-gall, proto-sulphate 
of iron and sulphuric acid alone being of so pale a color as not to be 
popular with penmen. 

Most of the books which treat this subject describe nut-gall and 
iron ink as a fine precipitate of gallotannate of iron, held in suspen- 
sion in the water, which comprises the body of the ink, by the addition of 
gum or some other similar substance. But a microscopic examination 
of several of the leading nut-gall and iron inks in the market has con- 
vinced me that the coloring matter is not held in suspension in the. 
manner above described. This sort of ink is probably the most durable 
and best adapted for commercial and legal purposes where the docu- 
ments are to be preserved for any considerable length of time, of any 
of the kinds of inks herein described. 

Carbon inks are perhaps more durable, but are not so pleasant to 
use, and the coloring matter being held in suspension, they are apt to 
become thick and muddy, an objection which does not apply to a good 
nut-gall and iron ink. 


1 Paper read by Prof. Marshall D. Ewell, of Chicago, at the last meeting 
of the Illinois Bar Association. 
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Logwood and chromium inks are of two sorts. They were formerly 
made of the extract of logwood, chromate of potassium and sodium- 
carbonate, and were known as Runge’s ink. 

This sort of ink flowed readily from the pen, was of good color and 
reasonably permanent, but it had the disadvantage that after a time its 
coloring matter separated in flakes, leaving a clear, supernatant fluid, 
so that the ink could not be preserved any considerable length of time. 
This sort of ink has, so far as known, entirely disappeared from the 
market. 

Modern logwood and chromium inks consist of a combination of extract 
of logwood, bi-chromate of potash, and, at times, sulphate of iron 
or some other metallic salt combined in a manner unknown to the writer, 
the manner of combination being a trade secret jealously guarded by 
the manufacturers. 

This sort of ink is of a purplish black color, flows readily from the 
pen, is of good color and is a good sort of ink for ordinary purposes, 
but in my judgment has not the durability and permanency above 
ascribed to the nut-gall and iron inks. Therefore, the former are to 
be preferred for ordinary legal purposes. 

Within the last few years several kinds of black ink have been put 
upon the market by manufacturers, consisting of an aqueous solution of 
the coal-tar colors known as nigrosine andinduline. Inks made of these 
colors are of a bluish black appearance, flow readily from the pen, are 
not corrosive and are sufficiently permanent for ordinary purposes not 
connected with commercial or legal transactions, where the greatest 
power of endurance is required. The coloring matter, however, in this 
sort of ink lies upon the surface of the paper, is quite easily soluble 
by water and, therefore, quite objectionable for use on documents 
which are likely to become damp or wet, for the reason that wetting the 
same will cause the colors to run and deface the paper. 

The various red, violet and other colored inks upon the market, al- 
most without exception, consist of an aqueous solution of some one of the 
many coal-tar colors. They are very brilliant, sufficiently durable for 
the purposes for which they are used, flow readily from the pen, and are, 
upon the whole, very good inks and much more brilliant and pleasant to 
the eye than the older sort of inks manufactured from carmine which is 
the coloring matter of cochineal. 

Carbon inks are the most ancient and most durable of any of the 
inks herein described. They consist of carbon in the form of lamp- 
black in a very minute state of sub-division held in suspension in some 
suitable medium. 
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I do not here refer to India inks which are so much used by draughts- 
men, nor to printing ink, but to the various sorts called ‘* safety inks’”’ 
sometimes used in banks in writing checks and other similar documents, 
While these inks are more permanent than any of the others above 
referred to, their liability to become muddy and to deposit sediment 
renders them unpopular for ordinary use, and they will probably for 
that reason never come into general use and will in practice be met 
with only in exceptional cases. 

With respect to the identification of ink upon a written document, 
which is oftentimes a question of very great importance, it is to be 
observed that chemical tests of ink upon paper present unusual difficul- 
ties for the reason, first, that the reaction of any re-agent applied to the 
instrument may be modified by someconstituent of the paper with which 
the ink hascombined after the writing was made. Again, courts will not 
ordinarily allow any application to be made to any document in evidence 
in the cause which will deface the same or have a tendency to destroy its 
identity. All that will be allowed in such cases ordinarily is the appli- 
cation of a minute drop of the re-agent to some selected portion of a 
letter or mark upon the document. Notwithstanding these limitations, 
however, it is ordinarily not difficult to identify the inks in common use 
for the period of the last thirty or forty years by the use of simple 
and well-known re-agents which will readily suggest themselves to a com- 
petent chemist who has studied the question experimentally with a sufli- 
cient degree of care. It may be necessary in cases, in order to exclude 
doubt, to apply confirmatory tests to other letters, but this is ordinarily 
unnecessary. To give the details of such chemical tests would require 
too much space, and would probably be uninteresting to readers. 
Their substance may be found in any work on analytical chemistry. 
The question is sometimes presented in the form of an inquiry as to 
which of two portions of a writing —an interlineation, for instance — 
was made first. A knowledge of the chronology of inks will often- 
times enable an expert to solve this question with a great degree of 
certainty, but where the question presented involves simply the age of 
a writing, — although it is ordinarily possible to distinguish one 
freshly written from one several years old, —there is at the present 
time, in my judgment, no means known to science, — by which such age 
can be even approximately ascertained. There are so many unknown 
factors in the problem consisting of unknown reactions of the ink with 
the paper, the unknown conditions to which the paper has been sub- 
jected since the writing was made, and other circumstances which 
readily suggest themselves, that it is not possible to subject the problem 
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to control tests so as to answer the question with even a reasonable 
degree of certainty. 

The question not infrequently arises as to which of two portions of a 
writing intersecting each other was made first. One would suppose 
that this problem could be easily solved, but a long series of experiments 
has satisfied me that while in a majority of instances the mark last 
made will appear to lie over the one first made, still in a very consider- 
able minority of cases this appearance is reversed, so that the probability 
of an expert’s being able correctly to answer the question proposed, is 
not very great. 

Besides the chemical tests above referred to for some years past it has 

been the practice of many experts to give an opinion as to the kind of ink 
upon the paper by an observation of it through a compound microscope. 
This question arose in the great Davis will case now pending in the Dis- 
trict Court of Silver Bow County, Montana, and also in the Dempsey will 
case recently pending in Hackensack, New Jersey, but I believe since 
compromised. The result of the chemical tests in those cases was such as 
to demonstrate beyond peradventure, the utter fallacy of any such claim, 
andin my judgment, it is impossible, by a mere microscopic examination 
of a writing, to determine the character of the ink. A mere naked eye 
inspection, or an inspection with a watch-maker’s glass, of an ink recently 
written will frequently enable one to express an opinion entitled to some 
weight as to certain kinds of ink, especially nut-gall and iron inks 
and some of the red coal tar color inks. But after a black ink has 
attained any degree of age the expression of such an opinion would 
be very hazardous. 
- It will be observed from the above statement that in the identifi- 
cation of ink, reliance must chiefly be placed upon chemical tests; and 
with respect to black inks, such as are ordinarily used upon legal 
documents, a chemical test usually answers every purpose. 

The writer is investigating the subject of the identification of the 
various colored inks, but the investigation has not yet reached such a 
stage as to warrant its publication. This will be reserved for some 
future article. 


OppoRTUNITIES OF THE LawyeR.!— The lawyer’s opportunities are as 
wide as the range of the mind and expand with the ceaseless march of 
human achievements. In the sphere of his action the lawyer performs 


1 Speech of Hon. H. C. Sluss, at the last annual meeting of the Kansas Bar 
Association. 
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a great part in the highest function of civil government. The chief 
end of the government is the establishment of justice between man and 
man, and the greatest power wielded among men is that which is clothed 
with the authority of final decision. The landmarks and rules of just 
decision we denominate the body of the law. But these rules are not 
to be found assorted and prepared to order embedded in legislative 
enactments, but are to be delved for in the great storehouse of reason 
and conscience. They are sought out and found and tried and adopted 
by the labor and judgment and faithfulness of the lawyer. Every right 
principle ever embodied into the law was first tried and passed upon in 
the forum of the conscience of the lawyer. 

The lawyer does not create the truth, nor, indeed, invent it, but he 
carries the torch that lights up the road that leads to the truth. He 
does not render the final decision which brings justice to men, but he 
wields the baton of reason that persuades the mind that renders the 
decision. He is clothed with no official power, but it is his hand that 
presses the key that quickens the conscience of the tribunal which 
wields the power. In the discharge of his duties he comes into 
touch with all classes and all conditions. He is the trusted conservator 
of the millionaire’s millions; he is the champion of the poor man’s 
eause. He is guide to the widow, protector to the orphan, advocate 
for the weak oppressed, and strong barrier against the aggressions of 
the mighty unjust; in him is reposed the confidence of all mankind. 

Outraged innocence flees to him with its wail of distress, and brutal 
guilt cowers and confesses its hideous secret before him ; he is the con- 
science-keeper of men. He is the leader of men in war, in peace, in 
government, in diplomacy, in discovery, in commerce, and in the work 
of casting up the bulwarks that constitute the safeguards of civil society. 
He fills all places of honor, from the nation’s president to the village 
squire. He holds all trusts, from keeper of the nation’s millions to 
warden of the widow’s mite. He is the adviser of men in all the busi- 
ness transactions of life, from transfer of the great railway line to 
barter of horse for horse. He holds all trusts, in him is reposed all 
confidences, and on him is imposed all responsibilities. It must be 
true that for the proper discharge of the duties of his great office he 
must bring to it clear mind, broad culture, high character, unflinching 
courage, and immovable honor. And it must be true that the faithful 
exercise of the varied functions of this great calling, in its humbler 
walk as well as its more exalted fields, cultivates and strengthens in the 
highest and hest sense all these great qualities of human nature. 

All lawyers are mem, and no man is perfectly pure, and many men 
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are foul; and the foulest man is the foul lawyer. But it is the lawyer’s 
opportunity, by a conscientious devotion to the duties of his high 
calling, to grow up to the stature of the highest development afforded 
by our civilization, and illustrate in his life the splendid possibilities of 
our nature, and to prove by his work that in the front rank of the grand 
galaxy of noble souls of our race proudly stands the noble lawyer. 


Justice OF THE Peace Law my Canapa.— The Western Law Times 
(Manitoba) contains a report of a case — Reg v. Lacoursiere — from 
which it would seem that justices of the peace in Canada are about as 
learned (?) as in the States. The case was an application to Dubuc, 
J., for a certiorari. The accused was convicted before three justices 
of the peace for receiving stolen goods, knowing the same to have been 
stolen. At the trial he claimed to be the owner of the property, but 
was found guilty by the justices, and, in consideration of their not 
sending him to jail, he agreed to return the property within 48 hours, 
to pay all costs of court and also $50 damages, and not to appeal against 
conviction. He returned the property, which was of the value of $1.25, 
within the specified time, and then applied for a certiorari to reverse 
the rest of his hard sentence. The following is a copy of the alleged 
“agreement: 


“ Memo: 
** Conviction made. 
“Defendant to be discharged from conviction on restitution of the bedstead 
in 48 hours and on payment of costs of Court, and $50 damages to Count de 
Leusse within fifteen days. 


‘No appeal in (or) proceedings to be taken against this tee: | 


‘A. G. Hepworth, J. P. 
“J. M. J. Mulvihill, ex officio J. P. 
** Walter Dickson, J. P.’’ 


The prosecuting counsel, the prosecutor, and one of the justices filed 
affidavits to the effect that the prisoner agreed to the terms of the above 
conviction, and that the clerk acting for the prisoner initialed the 
writing ‘‘A. D. L.’’ to signify his approval of it. The prisoner and 
the clerk swore that they did not so agree, and that the initialing was a 
mere formal part of the proceedings, and the clerk assumed that it was 
usual to do so. The learned judge gathered from the verified copy of 
the depositions taken before the justices that there had been no 
criminal offense committed, and that one of the essential ingredients of 
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the offense charged, ¢. ¢., the felonious intent, was absolutely wanting, 
as appeared not only by the affidavits filed on behalf of the prisoner, 
but by the evidence of the prosecutor, the Count de Leusse, successor 
of the Duke de Blacas, given at the trial, and there was not even the 
appearance of felonious intent. The learned judge delivered a decision 
containing five points, the fifth of which was this :— 


*¢ Considering that the article alleged to have been stolen was proven to be 
worth about $1.25 at the utmost, and that the accused never concealed anything 
about it, and when asked about it admitted having taken it, and made at oncea 
bona Jide claim to the article as the owner thereof, it seems to me that the whole 
proceedings, arrest, trial, and conviction, were a gross abuse of the criminal 
process of the court for the purpose of obtaining an undue advantage in a most 
trivial matter, which would have been so considered even if the dispute had 
been litigated in a court of civil jurisdiction.” 


ConstiTUTIONALITY OF THE McKintey Tarirr Act. — We had not 
supposed that any sound lawyer, not affected with partisan bias, sup- 
posed for a moment that the Supreme Court of the United States 
would hold the McKinley tariff act unconstitutional. Any one who 
has watched the progress of the decisions of that court on constitu- 
tional questions could not fail to observe that that court has found the 
declaring of an act of Congress unconstitutional a very different thing 
from setting aside an act of a State legislature. The truth is that there 
was no tenable ground for the attack of the McKinley tariff act. The 
manner of its passage was a question of which the judicial courts 
could have no cognizance. The fact that it was authenticated as a 
law by the proper government officials was conclusive upon them. 
The power of Speaker Reed to count the so-called ‘‘ visible quorum ”’ 
was something that related to the procedure of the House of Repre- 
sentatives, and the judicial department of the government could no. 
more interfere with that than Congress could, by a retrospective law, 
interfere with the course of procedure in the judicial courts. Besides, 
although the methods of Speaker Reed were undoubtedly very arbi- 
trary, his right to count the visible quorum was a right which must 
have been asserted, sooner or later, when we consider the vast amount 
of public time wasted by the Congress of the United States and the 
extent to which business can be delayed by a persistent minority by 
merely dilatory proceedings. It is obvious that methods must be 
devised for the dispatch of legislative business; and there never was 
the faintest ray of sense in allowing a minority to be theoretically 
absent by the mere fact of sitting in their seats and not answering to 


t 
0 
e 


NOTEs. 437 


heir names upon the roll-call. In other words, there never was a 
particle of sense in the question of a quorum being determined by 
a roll-call and by the record, instead of being determined by 
the real fact of how many were present and capable of voting. It 
is the right of the political party having a majority to go for- 
ward with needed legislation: they are responsible to the people for 
that, and they ought not to be obstructed in that duty by the vicious 
tactics of the minority. This principle is just as valuable to the 
Democrats as to the Republicans. It is a principle that does not ap- 
pertain to party tactics, but to the rights of the people to have the 
necessary legislative business transacted by those whom they elect for 
that purpose. 

Two of the judges, Fuller, C. J., and Lamar, J. (both Democrats), 
dissent from the decision of the court, in so far as it upholds the valid- 
ity of what is termed the reciprocity clause of the statute. This pro- 
vision, roundly stated, empowers the president of the United States to 
impose discriminating duties against such countries as shall refuse to 
enter into certain reciprocal trade arrangements with this country. It 
was claimed that this was a devolution by Congress of legislative 
power upon the executive branch of the government, such as was 
not authorized by the constitution. The concurring judges do not 
take the position that Congress has power to devolve any of its powers 
upon the executive branch of the government, but it holds that this 
was not such a devolution. In this holding we think that the majority 
were unquestionably right, and we make bold to ascribe the opinion of 
the two dissenting judges to that bias which springs from their party 
affiliations. The executive of every government exercises the power 
with which Congress clothed the president in this so-called ‘‘ reciprocity 
clause.”” The Canadian cabinet even exercise it. It is absolutely 
necessary that our government, in dealing with other governments on 
the subject of our trade relations, should be able to deal with them on 
the same footing on which they deal, and as promptly and effectually as 
they can deal with us; and to that end the executive must be clothed 
with the power of retaliation with which he is armed by this clause of 
the McKinley law. It would be utterly impracticable for this power to 
be effectively used as a mere defensive measure, if it were necessary 
to get a law passed whenever a retaliatory proclamation should be 
issued. Such a conception is practical nonsense. We have no doubt 
that it would be competent for Congress to pass a tariff law consisting 
of nothing more than a body of the most general principles, and vesting 
in the executive or in the secretary of the treasury the power to 
increase or diminish duties according to views of the public exigency. 
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The laying of duties on imports is not merely an exercise of the taxing 
power. Itis something more. It is a matter which concerns our for. 
eign relations. It is also a matter which concerns ‘ the general welfare 
of the United States;’’ and, under the general welfare clause, Con- 
gress may, if it sees fit, put into the hands of the executive, unless 
restrained by other provisions of the instrument, a power as large as the 
Roman Senate put into the hands of the Consul when it passed the 
decree that the Consul should take care that no detriment happen to 
the republic. We have got altogether too much constitutional law; 
too much obstruction of the will of the people; too much nonsense 
emanating from benches whereon are seated technical casuists. 


Tue Late Mr. Justice Braptey. —The Supreme Court of the United 
States has sustained a severe loss in the death of Hon. Joseph P. 
Bradley, one of its associate justices. He died at his residence in the 
city of Washington on January 22d, from an attack of influenza, in 
the seventy-ninth year of his age. His burial took place in Newark, 
New Jersey, the city of his former residence, and the funeral was 
conducted with extreme simplicity on account of his expressed wishes. 
He was born on March 14th, 1813, at Berne, Albany County, New 
York. His paternal ancestors came from England in 1638, and settled 
in New Haven, Connecticut. His great grandfather was in the Revolu- 
tionary war and his grandfather in the war of 1812. Both of them 
lived to a great age. He was raised on a farm and had few early 
advantages of education beyond those given by the country school. 
He early developed a thirst for knowledge, and began teaching school 
at the age of sixteen, at the same time pursuing his studies. He was 
graduated from Rutger’s College in the class of 1836. In 1841 he 
became a newspaper correspondent and soon acquired distinction as a 
newspaper controversialist. His avidity for knowledge led him into all 
sorts of studies, such as astronomy, mechanics, mathematics, etc. At 
one time he held the arduous position of mathematician to the Mutual 
Benefit Life Insurance Company of Newark, N. J. He was not only 
an accomplished classical scholar, but was deeply versed in biblical lit- 
erature. The same mental characteristics made his study of the law a 
matter of thoroughness and exhaustive research. He generally avoided 
politics, and devoted himself to the practice of law, though he-was 
once defeated for Congress and in 1868 headed the Republican electorial 
ticket in New Jersey. When the civil war broke out he supported the 
Union with the greatest zeal and activity, though he did not enter the 
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army. In his early career he was opposed to the abolition of 
slavery, but his political opinions seem to have changed, like 
many others, during the crisis of the civil war. Perhaps his early 
opinions on the slavery question made his celebrated opinion 
in the Supreme Court of the United States, declaring the civil 
rights law unconstitutional, less of an effort than it otherwise 
might have been. He was nominated an associate justice of the 
Supreme Court of the United States by President Grant on the 7th of 
February, 1870. At the same time the name of William Strong, then 
a judge of the Supreme Court of Pennsylvania, was sent to the Senate 
to fill another vacancy. These two vacancies had been created by a 
recent act of Congress. Mr. Justice Strong is still living, and has been 
for some years on the retired list. The nomination of Mr. Bradley was 
received with general satisfaction by those of his professional brethren 
who were acquainted with him, though it did not escape animadversion 
at the hands of the opponents of the administration, who charged that 
the president had nominated a railroad lawyer. The southern mem- 
bers opposed his confirmation on the ground that the new judge ought 
to be appointed from the south; but he was nevertheless confirmed by 
a decisive majority. His work on the bench has been very distin- 
guished, and is a part of the history of the jurisprudence of the country. 
We shall not undertake any resumé of his more important opinions. 
He brought down upon himself unstinted abuse from one of the 
political parties, in consequence of his vote in the electorial commission, 
on the Florida case, in which he voted with the Republicans, making a 
majority of eight Republican against seven Democratic members. It 
was always charged that Mr. Justice Miller was responsible for bringing 
about the vote of Justice Bradley on that question. It is said that 
Justice Bradley had drawn up an opinion on the other side of the 
Florida question, but that Miller argued with him so strongly that he 
induced him to change his views. It is perhaps not generally known 
among the bar of the United States that Bradley was regarded by many 
of his associates as the most learned member of the Supreme Bench of 
the United States. We make this statement upon information coming 
from an intimate and most trustworthy source. His dissenting opinion 
in the Minnesota milk case in which he maintained the principle that 
the power to regulate the tariffs of railway companies, which had 
always been regarded as a legislative power by our ancestors, was not 
made a judicial power by the fourteenth amendment. The career of 
Mr. Justice Bradley is a remarkable illustration of the fact that the 
very strongest men produced by our American national life have 
sprung from the farming or peasant classes. 
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NOTES OF RECENT DECISIONS. 


Corporations: Personat LiasBitity or STOCKHOLDERS — FAILureE 10 
Fite Certiricate —STaATuTE NO APPLICATION TO INCREASE oF Stock.— 
The decision of the New York Court of Appeals in Griffith v. Green} ig 
untenable. The court hold that the general manufacturing act of that 
State making the individual stockholders of a company liable for a 
failure of the company to file a certificate showing that its capital stock 
has been paid up in full, being in derogation of the common law, is to 
be strictly construed ; and hence that where it appears that such certifi- 
cate of the original issue of the stock has been filed, and that there has 
been a subsequent issue of increased stock,— no liability for want of a 
certificate with respect of such increase can attach to a member of the 
company until it is proved that he is a holder of part of the increased 
stock. There is no sense in this decision. Im the first place there is 
no sense in the antiquated rule that penal statutes are to be construed 
strictly. All statutes are to be construed according to their meaning, 
and according to the purpose and intent of the legislature in enacting 
them, as gathered from the language used; and courts are bound to 
exert an honest and faithful effort to discover in the language used the 
real meaning of the authors of the instrument, and to apply that mean- 
ing to it. That is what the judges are sworn todo. In the second 
place, the mischief applies just as much to the case of an increase of 
the capital stock of a company as to its original issue. In the third 
place, the decision of the court is really a repeal pro tanto of the statute ; 
since under it a corporation can organize with a very small capital and 
comply with the statute, and then, by successive steps of increase, evade 
the statute to a substantial degree. This decision is of a piece with 
Christensen v. Eno,” and other decisions of that court which could be 
cited, in which public rights have been given away to corporate manip- 
ulators and fixers to an unwarranted extent. The fact that the greatest 
and most wealthy corporations in the country are domiciled in the State 
of New York seems to have influenced its judicial legislation (we intend 
to speak guardedly) to an undue degree. 


1 29 N. E. Rep., 838. 2106 N. Y. 97. 
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ConsTITUTIONAL Law: Ap VaLorem Taxation or Trapes. — In State 
y. French,! the Supreme Court of North Carolina in a learned opinion 
by Clark, J., hold that the following statute does not contravene the 
constitution of the United States: ‘‘ Every merchant, jeweler, grocer, 
druggist, or other dealer who shall buy and sell goods, wares and 
merchandise of whatever name and description, not specially taxed 
elsewhere in this act shall, in addition to the ad valorem tax upon his 
stock, pay as a license tax one-tenth of one per centum on the total 
amount of his purchases, in or out of the State, except purchases of 
farm products from the producer for cash or credit, whether such per- 
sons herein mentioned shall purchase as principal or through an agent 
or commission merchant.’’? The stress of the case lays on the clause 
of the statute ‘‘ in or out of the State ;’’ but we believe that the decision 
of the North Carolina court may be upheld on the theory that the 
statute operates equally upon all persons engaged in trade in the State, 
and that it merely uses the amount of their sales and purchases, wherever 
made, as the gauge by which to determine the amount of taxes which 
they are to pay. In another case in the same State,* the same statute 
was challenged, on the ground that it was opposed to that clause of the 
fourteenth amendment to the Federal constitution which prohibits the 
States from denying to any person within their jurisdictions the equal 
protection of the laws. It is difficult to see how a statute which 
operates equally upon all persons of a given class denies to any one 
of such class the equal protection of the laws. In another case in the 
same State,‘ the court held that a statute of that State imposing an 
annual tax upon all peddlers of sewing machines, without regard to the 
place of their manufacture, is not unconstitutional as a regulation of 
interstate commerce, in imposing a tax on one who imports such ma- 
chines from another State on bis own account, following a decision of 
the Supreme Court of the United States.® 


ConstituTIONAL Law: DiscRIMINATION BETWEEN RESIDENTS AND Non- 
ResipENts Respect oF PLantinG Oysters Waters BELONGING TO 
THE StaTE. — More doubt attends the decision of the Court of Appeals 
of New York, in People v. Lowndes,® where it is held that a statute dis- 


1 14 South East. Rep. 383. 4 State v. Wessell, 14 8. E. Rep. 
2 Laws North Carolina, 1891, chap. 391. 

$23, § 22. 5 Machine Co. v. Gage, 100 U. 8, 
State Stephenson, 14 S. W. 676. 

Rep. 385. 6 29 N. E. Rep. 751; reversing s. 


c.8 N. Y. Supp. 908. 
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criminating between residents and non-residents of the State in respect 
of the right to plant oysters within the waters of the State, making it a 
misdemeanor for a non-resident so to plant oysters without the consent 
of the owners of the waters or ‘of the shore, etc., and making no such 
discrimination against residents — is not an unlawful exercise of legisla- 
tive power over the common property of citizens of the State. We have 
not much confidence in this decision being sustained if it is taken to 
the Federal Supreme Court. 


ConstituTionaL Law: Feperat Review or Strate SENTENCES 
CorporaL PunisHMent— Dve Process or Law.—In McElvaine vy, 
Brush ! anew but unsuccessful twist was taken upon the efforts which 
are becoming so common, of subjecting all State sentences to review in 
the Supreme Court of the United States. The Code of Criminal Pro- 
cedure of New York provides ? that a criminal under sentence of death 
shall be kept in solitary confinement in the penitentiary until executed, 
and that the court shall designate a week during which the execution 
must take place, but that the warden shall fix the day and hour, keep- 
ing the same secret from the prisoner and the public. This is under- 
stood to be a part of the recent statute of New York providing for the 
execution of death sentences by means of electricity. The effort in 
this case was to induce the Supreme Court of the United States to hold 
that the keeping of a prisoner in this species of confinement between 
sentence and execution was a cruel and unusual punishment within the 
meaning of the constitution of the United States, and that in some way 
another provision of the Federal constitution, that the citizens of one 
State shall be entitled to the privileges and immunities of the citizens 
of the several States, vivified the former provision to such an extent as 
to turn it into a prohibition against the States. A wilder hallucination 
could not have gotten into the head of an intelligent lawyer. Of course 
the Supreme Court held that the provision of the constitution of the 
United States, forbidding cruel and unusual punishments, is merely a 
restriction upon the Federal government, and does not apply to the 
State governments at all; and consequently that a determination by the 
Court of Appeals of New York that the punishment in the partic- 
ular case was not a cruel and unusual punishment was conclus- 
ive upon the courts of the United States. Nor could the 
court understand that such a confinement in any way deprived the 
prisoner of due process of law within the meaning of the fourteenth 


112 Sup. Ct. Rep. 156. 2 Code Crim. Proc. N. Y., §§491, 492. 
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amendment. Under an earlier decision of the Supreme Federal tribu- 
nal! a statute like the one under consideration would have been invalid, 
and would have enabled the Supreme Court of the United States to 
invade the penitentiary of New York and discharge the prisoner, if it 
had been enacted subsequently to the commission of the crime for which 
the prisoner had been tried and sentenced.? In view of the constant 
ebullitions of lynch law, a fact which tends to show that the masses 
of the people are worn cut with the delays of justice through success- 
ive appeals, writs of error and the multiplication of technicalities, is it 
not time to suggest that judges of the Supreme Court of the United 
States ought not to grant writs of error in cases of this kind so readily? 
After punishment has been long delayed, even in the case of the most 
atrocious crime, the punishment of the criminal loses its effect as a 
public example, and rather assumes the character of an outrage perpe- 
trated by the State upon a man who has already been sufficiently 
punished by the terror which has so long hung over him. It is more 
and more evident that we have in the United States too much constitu- 
tional law for criminals. 


DamaGes: In Actions ror Persona Insuries. — The question of the 
quantum of damages in actions for personal injuries is a growing ques- 
tion. More than half of the wealth of the country has already passed 
into the hands of corporations ; and juries are in the habit of squeezing 
such defendants without mercy whenever they get a chance. Never- 
theless it is very difficult to say at what point a bench of judges can 
declare, in an action for personal injury, where the jury must necessarily 
give a round sum, that a given verdict is so excessive as to indicate 
passion or prejudice on the part of the jury, which is necessary to war- 
rant the court in setting it aside. In a case in the Kentucky Court of | 
Appeals, elsewhere referred to, the jury awarded a railway conductor 
$25,000 damages for being disfigured for life by the explosion of a 
barrel of naphtha which the defendant had shipped on board the railway 
train of which the plaintiff was conductor, as ‘‘ carbon oil,’’ without 
any other mark or brand than the mark ‘“ unsafe for illuminating pur- 
poses.’”? In the course of its observations on the verdict, the court 
drew into comparison a number of other verdicts which had been 


1 Ex parte Medley, 184U. S. 160;s. menting above is more like Holden v. 
¢. 10 Sup Ct. Rep. 384. Minnesota, 187 U. S. 483. 
2 The decision on which we are com- 8 Standard Oil Co. v. Tierney, 11 
Rail. & Corp. L. J. 92. 
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rendered by juries in that State, and said that, ‘‘ without enum 

the cases, it will be found that $10,000 is the extent to which a verdict 
has been sustained by this court.’” The court then referred to one of 
its previous decisions where a verdict for $30,000 was set aside as ex- 
cessive, in which decision most its other decisions on the subject 
are reviewed.! The court also referred, with apparent approval, to 
a recent case in Wisconsin where the injury resulted in the amputa- 
tion of both legs of the plaintiff, and where the court set aside a verdict 
of $30,000 saying: ‘‘ No rational being would change places with the 
injured man for an amount of gold that would fill the room of the court, 
yet no lawyer would contend that such was the legal measure of 
damages. Courts and juries must deal with such questions in a 
deliberate and practical way.’’? We submit that it is a good deal 
easier for a bench of appellate judges to set aside such a verdict, by 
their mere arbitrary fiat with some loose and general expressions thrown 
in, than to give a good legal reason for so doing. The law aims at 
compensation in every such case; and where the judge can see that an 
ordinary man would not submit to the injury which the plaintiff has 
suffered for an amount of gold which would fill the court room, we sub- 
mit that he has no right to set aside a verdict as excessive, unless the 
jury awards a greater amount of gold than would fill the court room. 


Exections: Power or Boarp or Canvassers TO DocToR THEIR 
Returns.—The question whether the power of a ministerial board is 
exhausted as soon as it acts and completes its action, so that it has no 
further power to amend its action, although it may discover a clear 
defect therein, unless such power is given by statute, is one of consid- 
erable difficulty. An old case is remembered, decided by Mr. Justice 
Washington at circuit, where a naval paymaster in charge of public 
moneys had rendered his account to the treasury department, which 
had been approved, and where on a subsequent re-examination of the 
account it was surcharged, and the officer wus arrested by a treasury 
warrant. Mr. Justice Washington discharged him on habeas corpus 
on the ground that when the treasury official had passed upon and 
approved his accounts his power in the premises was exhausted. 
The Supreme Court of Michigan proceed on the same principle in 
Roemer v. Board of Canvassers, * holding that where inspectors of elec- 


1 Railroad Co. v Fox, 7 Bush (Ky.), 2 Hebbles v. Railway Co., 74 Wis. 
495. 289; s. c. 42 N. W. Rep. 237. 
3 51 N. W. Rep. 266, 
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tion have completed the count and executed and delivered the returns, 
their legal powers are at an end, and that the board of canvassers 
thereafter have no right to accept or act upon a second or corrected re- 
turn which such inspectors may make, but may be compelled by man- 
damus to canvass the vote as originally returned.’ 


HousBanp AND Wire: Marriep Woman’s Deep a No uirty, Equity 
witL CHARGE THE Bonp Upon THE Property. —A distinction which 
well illustrates the devious methods by which legal reasoning pre- 
serves the letter of old rules and yet departs from the substance — 
keeps the word of promise to the ear and breaks it to the hope, —is 
found in a decision of the court of chancery of New Jersey ? recently 
published. Two married women found it necessary to borrow some 
money to build an embankment to preserve their farm from innunda- 
tion by a river which bounded it. To secure the payment of the sum 
borrowed, they executed their bond, together with a mortgage of the 
farm, to the lender of the money. Their husbands did not join in the 
mortgage. It was held thatthe mortgage was a nullity, but that equity 
would regard the bond as an acknowledgment of a debt which was 
created for the benefit of the property of the married women, and the 
mortgage as an appointment of the property described in it for the pay- 
ment of that debt, and would decree the debt a charge upon the prop- 
erty thus appointed, and that the property be sold to payit. A 
mortgage, which the court declares to be a nullity for want of the 
joinder of the husbands of the mortgagors, is thus good as an appoint- 
ment, and is made to serve essentially the office which the mortgage 
would have served, if the court had declared it valid, instead of de- 
scending to the twaddle of calling it a nullity and then enforcing it by 
indirection. The decision illustrates the extent to which modern courts 
are disposed to pull away from old rules for the sake of justice. It 
also illustrates the extent to which the reasoning of lawyers will in the 
same breath profess to adhere to the old rule, and then repudiate it. 
A married woman has no power to convey her estate except in the mode 
pointed out by statute, and that mode in the instance under considera- 
tion required the joinder of her husband. It is a principle that equity 
will not aid the defective execution of a statutory power. Equity 


1 Following Coll. ». Board, 83 Mich., 2 Perrine v. Newell, 23 Atl. Rep. 
867; s.c.47N.W. Rep. 227; distin- 492. 
guishing Sherburne v. Horn, 45 Mich. 
160; s.c. 7 N. W. Rep. 730. 
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would not, therefore, compel those married ladies to make a new mort- 
gage and compel their husbands to join them therein, but it would take 
the mortgage which it had pronounced to be a nullity and call it an ap. 
pointment and enforce it upon the property under that name, exactly 
as it would have enforced it if their husbands had joined in it so as to 
make it a mortgage valid ‘‘ at law,’’ to use a common jargon. The 
only possible distinction between giving effect to the mortgage itself and 
giving effect to it by indirection as an appointment consists in the fact 
that it it does not become a lien upon the estate until made so by the 
decree of the court, —a matter which might become very important in 
the case of a subsequent conveyance by the married woman and her 
husband, lawfully executed. 


InsuncTION: INTERFERENCE witH E vectric Licnt Wires.—In the 
case of the Consolidated Electric Light Co. v. The Peoples’ Electric 
Light & Gas Co.,' the Supreme Court of Alabama has had 
occasion to deal with a question which is every day grow- 
ing in importance. The substance of their decision seems to 
be well stated in the syllabus; and it is that, in an injunction 


suit by one electric light company, against another, where the bill 
alleges that the defendant is about to erect its wires along the 
streets and alleys on which the plaintiff’s wires are located, and to 
place them in such close proximity to complainant’s wires 
as to do irreparable injury to complainant and greatly to en- 
danger the lives of its servants, an answer which merely denies that 
danger would ensue ‘‘ witha reasonably prudent management of com- 
plainant’s system of wires,’’ is insufficient to authorize a dissclution 
of a temporary injunction. The decision, it is perceived, proceeds 
upon the well-known danger to life and property from the proximity of 
electric wires to each other, which are charged with high currents of 
electricity. The opinion is written by the venerable Chief Justice 
Stone, a judge of great learning and probity, who has had nearly 
_ fifty years’ experience in judicial administration. We print it entire as 
follows :— 


“ This case brings before us a subject which, in some of its bearings, is com- 
paratively new in jurisprudence. It is the utilization of electricity, alike as a 
mechanical force and as an illuminator. This use being relatively new, and 
probably not perfected in its adaptations, it behooves us to take our steps 
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cautiously,— very cautiously,— lest our rulings may sanction or encourage con- 
duct which would lead to great destruction of property, if not of life itself; 
and, while we confess ourselves ignorant of the scientific principles on which 
this new discovery and use is based, it is common knowledge, in which we must 
be supposed to share, that very great skill and circumspection must be em- 
ployed in directing and controlling its application. This world has learned 
that the electric current, when heavily charged, is so instantaneously destructive 
of life that it has, in some places, displaced the guillotine and the 
halter in the execution of criminals. All men know that when it is 
sufficiently intensified to subserve the purpose of illumination, or the 
propulsion of machinery, to come in touch with its charged apparatus is 
inevitable destruction. The authorization and supervision of the apparatus 
necessary to each of the enterprises brought to view in the record before us 
are certainly matters which pertain to the municipal government of the city of 
Birmingham. The privilege or franchise of each company to construct its plant 
and works within the city must have been first obtained, for no prudent 
company or corporation would enter upon so expensive an enterprise without 
such authority; and the authority of the city government in the premises would 
not terminate with the grant of the franchise. It doubtless could and would as- 
sert its power to prevent any and all abuse of the privilege. Vested rights, 
properly so called, are respected in judicial administration; but no one, under 
ordinary circumstances, can assert and maintain a vested right to the exclusive 
enjoyment of a public street. Monopolies are not favorites of the law, and if a 
street have sufficient width and capacity to admit of more than one public en- 
terprise, without unduly obstructing it as a puble highway, an exclusive right 
should not be granted to one company; and if granted, except under peculiar 
circumstances, it may and should be revoked. In the case before us it is 
averred, and not denied, that the Consolidated Electric Light Company — com- 
plainant below and appellant here — first established its plant, and first oc- 
cupied certain streets with its poles and wires. The attempt of the defendant 
company to establish its service along the same streets gave rise to this suit. 
It is certainly true that the company which, with authority, first occupies a 
reasonably sufficient space for its works along a street border thereby acquires 
the right not to be molested in its possession. It cannot, however, claim more 
space than is reasonably sufficient for the safe and successful operation of its 
works.! It is averred in the bill that the defendant company ‘ is now erecting 
poles along the streets and alleys named in paragraph fourth [those in which 
complainant was maintaining poles and wires], which extend into the space 
occupied by orator’s wires and conductors, and between said wires and con- 
ductors; and that it is now preparing to place, and will immediately place, its 
wires an@ conductors, unless restrained therefrom by your honor, which are to 
be used in a business similar to your orator’s, and to be charged with electrical 
currents the same as orator’s, on the top of said poles,'in and among orator’s 
wires, and within orator’s right of way, as hereinbefore described, in such man- 
ner as will continually interfere with orator’s business, and cause orator irre- 


1 Nebraska Tel. Co. v. York Gas & Grand Rapids E., E. L. & F. G. Co., 
Electric Light Co. (Neb.), 43N.W. 83 Fed. Rep. 659. 
Rep. 126; Grand Rapids E. L. & P. Co. v. 
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parable injury, and burn your orator’s electrical apparatus, and so deteriorate 
orator’s light and power service, and so prevent orator from supplying its 
customers and lighting the streets of said city, as to become a public nuisance, 
and will destroy orator’s business; and that it will, if permitted by your honor, 
greatly endanger the lives of orator’s servants, and cause such constant and 
irreparable injury to your orator that it ought not to be pérmitted.’ The 
avswer of the defendant does not deny the acts and intentions done and en- 
tertained by it, as charged in the foregoing extract, but denies the danger that 
would ensue, ‘ with a reasonably prudent management of complainant’s sys. 
tem of wires.’ Its exact language is: ‘ Respondent denies that the character 
of electrical currents is such that another wire, or system of wires, placed in 
closer proximity, would irreparably injure them by deteriorating orator’s light 
and power service, or that it would destroy complainant’s business, but avers 
that, with a reasonably prudent management of complainant’s system of wires 
in said city, another system of wires might be operated along all of the said 
alleys, streets, and avenues in said city, with the greatest security to both com- 
plainant and respondent. * * * Further answering said section, respondent 
says that by the erection of respondent’s system, and the observance of care on 
the part of complainant in the tightening of its wires, and the management of 
its business, with a view of serving its business, rather than obstructing 
respondent’s business, the danger to its employes [would] be greatly reduced, 
rather than increased, by respondent’s system it is now proposing to erect, and 
there would be no difficulty for the servants of complainant to observe the 
wires, and to avoid contact therewith.’ 

*““We think applied electricity has been long enough employed, and its uses 
and dangers sufficiently ascertained, to authorize the statement of certain prop- 
ositions as falling within the purview of common knowledge. Among them, 
may we not state thefollowing? (1) Contact with electrical conductors, sufii- 
ciently charged to subserve the purposes of city illumination, destroys animal 
life. (2) To properly regulate the apparatus for distributing electric light re- 
quires that the employes or servants shall ascend the poles and go among the 
wires. (8) Two sets of wires, occupying the same space, and charged from 
different dynamos, located apart, and controlled by separate and independent 
engineers, could not fail to be dangerous in many ways.! 

*‘ We do not think the specific allegations in complainant’s bill, setting forth 
interference, actual and threatened, with its previously established rights, have 
been sufficiently answered and negatived by the defendant. Giving to the an- 
swer a fair interpretation, and not taking its affirmative allegations into account, 
we think very great danger and loss would likely ensue to complainant’s em- 
ployes and its property if defendant be allowed to proceed with its work as 
projected. We therefore hold that the chancellor erred in dissolving te injunc- 
tion on the denials in the answer. 


1 The court cite the following au- Rep. 145; Gas-light Co. v. Hart (La.), 
thorities, which shed light on the 4 South. Rep. 215; Nebraska Tel. Co. 
questions we have been discussing: v. York Gas & Electric Light Co. 
Thomp. Electr., §§ 43,92, 93; Teach- (Neb.), 43 N. W. Rep. 126. 
out v. Railroad Co. (Iowa), 38 N. W. 
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« Neither the bill nor the answer sets forth the extent of authority granted to 
either company by the city authorities of Birmingham. In fact, it is not 
averred that the city government had granted to either company authority to 
establish its plant in the city. The only averment in the bill bearing on this 
question is the following: After describing the streets, avenues, and alleys in 
which complainant had erected its poles and placed wires upon them, the pleader 
employs this language: ‘In all of which said space orator has the right of way 
and exclusive easement.’ There is no express denial of this averment, and its 
sufficiency is not expressly questioned in the pleadings. In what we have 
declared above we have impliedly conceded this averment, undenied, as itis, to 
be sufficient. Should not the bill have shown specifically the grant of authority 
under which complainant had established its plant, and the extent of it? In the 
absence of such averment, or, rather, of such grant of authority, how can com- 
plainant’s rights and their extent be known? We do not feel authorized to 
presume the city did or would grant to one company the right to occupy all the 
available space of its streets, unless such monopoly is shown to have been a 
necessary condition of obtaining the service. We will not discuss this question 
in detail at this time. Monopolies are not favored, and are never sanctioned, 
unless a necessity for their tolerance is shown, or unless that necessity springs 
out of the very circumstances of the case or the transaction. Many aflirmative 
averments are set up in the answer which, if true, call loudly for redress. It is 
charged that complainant is claiming and occupying much more space than is 
necessary for the amount of service it renders. This is accomplished, it is 
charged, in various ways. By sometimes occupying both sides of streets; by 
crossing streets from side to side; by maintaining dead wires, etc. All this is 
done, it is charged, to maintain its monopoly and to keep down competition. If 
these charges are true, they show great public wrongs, which call loudly for 
municipal interference and correction. They would not authorize a rival com- 
pany to attempt their redress by measures which would probably lead to a 
destruction of property and of life itself. The conservation of public security 
is of infinitely more importance than the success of either of the contending 
enterprises. As we have said, we think the denials in the answer are not suffi- 
cient to authorize the dissolution of the injunction. The decretal order of the 
chancellor is reversed, and the injunction re-instated. Reversed and remanded.” 


NEGLIGENCE: INJURIES FROM FRIGHT, WHETHER ACTIONABLE. — Two 
recent decisions! draw attention to the question whether an injury 
received through mere fright in a collision or other accident, produced 
by the negligence of a common carrier, is actionable. In the Pennsyl- 
vania case, a complaint alleging that in a collision on the defendant’s 
railroad, the cars were derailed and fell on the plaintiff’s premises and 
against her dwelling, whereby she was subjected to great fright, nervous 


! Ewing v. Pittsburgh &c. R. Co., Jour. 211, and Purcell v. St. Paul 
23 Atl. Rep. 340; s. c. 45 Alb. Law City R. Co., Zd. 212. 
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excitement and distress, which endangered her life, — was held to state 
no cause of action. The case was reasoned upon the line of those 
decisions which hold that mental anguish alone is not a ground for the 
recovery of damages. But it is well known that several courts now 
repudiate that doctrine, especially in actions against telegraph companies, 
The other case, decided by the Supreme Court of Minnesota, holds 
that if the negligence of the common carrier places a passenger ina 
position of such apparent imminent peril as to cause fright, and if the 
fright causes nervous convulsions and illness, the negligence is the 
proximate cause of the injury, and the injury is one for which an action 
may be brought. It will be perceived that the two cases are hardly 
parallel; since in the second case the fright and nervous prostration 
resulted in physical illness. But, after all, what is physical illness? 
Is not nervous prostration physical illness? Do we suffer anywhere 
except in our nerves? We recollect reading — we think in a work on 
Criminal Law of Mr. Justice Stephen —no doubt some of our readers 
can cite the passage, — a proposition to the effect that where a homicide 
is produced by working upon the nerves of the victim, as by conveying 
to the wife a false report of the death of her husband, — this, if inten- 
tional, is murder. There seems to be no sound reason why the rule 
should not be extended to civil actions for damages; and even in the 


Pennsylvania case the owner of the house, especially if a delicate 


woman, may easily be supposed to have received as great an injury as 
would result from an ordinary battery. 


Recervers’ CertiFicaTes: OPERATE As A First Lren anp Cut Unver 
Prior Liens. — If the legislature of a State should enact a law confer- 
ring upon the courts of the State, in the case of the property of a rail- 
way corporation being in the custody of such courts through 4 
receiver, the power to order, in the exercise of their discretion, the 
receiver to issue certificates of indebtedness, of the kind known as re- 
ceivers’ certificates, and to make a decree establishing such certificates 
as a first lien on the property in preference to mortgages of a prior 
date, —the Supreme Court of the United States would undoubtedly 
declare such a statute void, as impairing the obligation of a contract 
and prohibited by the constitution of the United States. But such has 
been the growth of Federal jurisdiction that what the legislature of a 
so-called sovereign State—the State of New York, for instance — 
having a population of over six millions,— can not do, a single Federal 
judge can do in the exercise of his mere discretion. In the case of 
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Kneeland v. Luce! the Supreme Court of the United States uphold the 
validity of receivers’ certificates issued under an order of a Federal 
court in whose custody a railway property was: holding that where such 
certificates are issued by order of the court, the order impresses on 
them a preferential lien in respect of prior mortgages, and that good 
faith requires that they shall be redeemed, unless it be shown that their 
issue was actually fraudulent. In a previous case the same court has 
said: ‘* And as to receivers’ certificates issued with the sanction of the 
court, after the trustees become parties, the purchasers and holders 
should be accorded such rights as, by the settled principles of equity, 
are accorded to those who deal with judicial tribunals having jurisdic- 
tion in the premises.’’? This reads very well; but what about the good 
faith which is due to the prior mortgagee? Is it good faith toward him 
for a court of equity to displace his rights? The little finger of a 
Federal circuit judge is stronger than the legislature of a sovereign 
State. 

This extraordinary power is exercised in England and in Canada 
only by the Parliament itself in the form of special statutes called 
“Arrangement Acts,’’ and in the form of a general statute em- 
powering the High Court of Justice, under certain conditions, to 
make an order of ‘‘ Arrangement’’ in the case of the affairs of an 
insolvent corporation. What can only be done by the supreme legis- 
lative power in England and in Canada, and what the legislature of 
an American State undoubtedly cannot do, at least in respect of 
mortgages already existing, a Federal circuit judge, who gets a salary 
of six thousand dollars a year, and who is in the habit of making 
orders respecting railway receiverships on ex parte applications sup- 
ported by affidavits,—can do. And in the recent Wabash Receiver- 
ship in Missouri the extraordinary spectacle was witnessed of receivers’ 
certificates to the extent of two million dollars being issued under 
an order of a single judge to take up the promissory notes of a 
man by the name of Jay Gould. 

This subject of receivers’ certificates is examined in an excellent ar- 
ticle in the Columbia (NewYork) Law Times by George H. Walker, Esq.* 
Mr. Walker analyzed the applicatory cases one after another. He begins 
with the decision of the Supreme Court of Alabama, rendered in what 


1141 U.S. 491; 8s. c. 35 Law Ed. also Miltenberger v. Logansport &c. 
3 R. Co., 106 U. S. 286. 

? Union Trust Co. v. Illinois Mid- * 5 Columbia Law Times, 96 et seq. 
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are known as ‘‘ carpet bag times,’’ in the case of Meyer v. Johnston.) 
This decision went to the full length of holding that a chancellor 
has power, when holding a railroad property by the hand of his re. 
ceiver pending a suit to foreclose a mortgage thereon, to authorize the 
receiver to borrow money in order to purchase rolling stock, meet im- 
mediate necessities, pay unpaid wages, purchase materials for the 
repair of the road, and pay a past due rent roll; to sell such certifi. 
cates at not less than ninety cents on the dollar; and to decree that 
they shall be a charge upon and shall be first paid out of the gross 
proceeds of the sale of the mortgaged property, and that they shall be 
a first lien upon all the rolling stock purchased by means of them, ete, 
The court proceeded upon theories of public and private necessity; 
upon the view that a railroad property, if unused and neglected, 
rapidly depreciates in value; that such property is quasi-public, and 
hence must be kept in operation; and that such certificates may be 
deemed a part of the costs of the case. If Mr. Walker has examined all 
the subsequent Federal and State cases, it may justly be concluded that 
no court has gone to the length of supporting this decision, unless the 
Supreme Court of the United States has reached that length in the 
case cited at the head of this note. The power which was upheld by the 
Alabama court was denied by the Circuit Court of the United States 
in Credit Co. v. Arkansas Central R. Co.;? and though upheld in 
various cases by the Supreme Court of the United States, it will appear 
that in all of them, there were circumstances of consent, neg- 
ligence, laches and the like. Thus, in Wallace v. Loomis, often 
cited as a leading case on the subject, all the parties consented 
to the appointment of the receiver, and in the order appointing 
the receiver they were empowered to raise money by issuing 
certificates which should be a first lien upon the property; and the 
objecting bondholder did not make his objection until a considerable 
lapse of time after the order had been made; and it was held that he 
was concluded by the consent of the trustees in the mortgage under 
which his bonds had been issued, which consent bound him by repre- 
sentation, and that he was estopped by his laches from claiming the 
right to have the order rescinded. In Shaw v. Railroad Company ‘ the 
question was not directly considered; but an arrangement and re- 
organization of an insolvent railroad property, effected at a public 
meeting of all the bondholders and concurred in by the trustees under 


1 52 Ala. 237. 397 U.S. 162. 
2 15 Fed. Rep. 46. 4106 U. S. 605. 
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the mortgages, was upheld by the court, Chief Justice Waite saying 
that this was more desirable than the issuing of receivers’ certificates. 
In Miltenberger v. Logansport Railway Company,! often cited in support 
of the doctrine of the Alabama case, the Supreme Court of the United 
States upheld the issuing of receivers’ certificates to a limited amount 
to pay a small indebtedness due connecting lines, and to build six miles 
of railroad and a bridge, placing its decision on the ground that the 
objecting bondholders were estopped by their delay. In Union Trust 
Company v. Illinois Midland Railway Company 2 the Supreme Court of 
the United States, in an opinion given by Mr. Justice Blatchford, strug- 
gling for some ground to uphold the issuing of receivers’ certificates under 
circumstances which seemed to create a strong necessity, seized upon the 
idea of public policy, laying stress on the proposition that a railroad is a 
matter of public concern ; and finally declaring that the power of the court 
to order such certificates does not depend upon consent or prior notice, 
but that circumstances may exist which will be judicially equivalent to 
prior notice. This, in our judgment, is a very vicious decision, almost 
as much so as the recent case with which this note starts out. The de- 
cision of the United States circuit court in Stanton v. Alabama etc. R. 
Co.? rests upon the consent of the trustees of the mortgage bond- 
holders,— the order providing that ‘‘the certificates shall not be 
issued until countersigned by a majority of the trustees for the first 
mortgage bondholders, without which countersigning they shall not be 
entitled to the lien and priority aforesaid. Another case, decided by 
the United States circuit court, Judge Dillon being on the bench,‘ 
rested upon the necessity of raising money to complete the road in 
order to save the forfeiture of a valuable land grant. The decision of 
the Court of Appeals of New York, in Metropolitan Trust Company v. 
Tonawanda etc. R. Co.,5 is to the effect that receivers’ certificates, 
issued under an order of the court which appointed the receiver to pay 
claims accruing prior to the receivership, can not be made a lien cutting 
under mortgages existing at the time of the issue of such certificates, 
such mortgagee not being a party to the suit; nor even in respect of 
the mortgagee of the property on whose application the receiver 
had been appointed. In the subsequent case of Raht v. Attrill,® 
the same court had to deal with the question in respect of re- 
ceivers’ certificates issued under an order of a court exercising chancery 


1106 U. S. 286. Dill (U.S.), 448. 

2117 U. S. 434. 5 103 New York, 245. 
8 2 Woods (U. S.), 506. 6 101 Ill. 490. 
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powers to complete a hotel which had been projected by a corporation 
organized for building and running a hotel. The order of the court 
was ex parte, and authorized the receiver to borrow one hundred thou- 
sand dollars on receivers’ certificates, and declared them to be a. first 
lien on the property. It was nevertheless held that they could not pre- 
vail over an existing mortgage. In Humphreys v. Allen! the Supreme 
Court of Illinois upheld the doctrine of the Alabama case, but its 
decision was rested on the theory of estoppel and is weakened by a 
vigorous dissent by Mr. Justice Walker. In that dissenting opinion he 
met the argument that the public have an interest that a railroad com- 
pany shall continue to be operated, by stating that, in so far as the 
public have such a right, the public ought to pay for it, and that it ought 
not to operate to the extent of destroying the rights of innocent 
creditors. That is an unanswerable argument. The public have 
rights, the State has rights, the king has rights ; but neither the public, 
nor the State, nor the king has the right to destroy the private individual 
for its own benefit, although that idea is entrenched to a great extent 
in the ancient barbarism of the common law. It is, however, an idea 
which should find no place in the enlightened conceptions of equity. 
The subject is one which strongly demands the attention of legislators. 
Undoubtedly a State statute, prospective in its operation, authorizing 
the issuing of receivers’ certificates under proper safeguards, would not 
be subject to any constitutional objection; though it would be void in 
so far as the legislature should undertake. to make it operate on exist- 
ing liens and mortgages. A statute of New Jersey, quoted by Mr. 
Walker in the article in the Columbia Law Times, may be referred to 
as a typical statute on this subject :— 


“That whenever any incorporated railroad company in this State shall be- 
come insolvent and the property of such company shall have passed into the 
hands of a receiver by order of the chancellor, in accordance with the act to 
which this is a supplement, the receiver shall, and he is hereby empowered to 
operate said railroad for the use of the public, subject at all times to the 
order of the chancellor; and all expenses incident to the operation of said 
railroad shall be a first lien on the receipts, to be paid before any other incum- 
brance whatsoever.’’! 


1 106 N, ¥., 428 2N. J. Statutes 1877, p. 196, 3106. 
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We conclude by quoting the concluding passages of the article of 
Mr. Walker, above referred to: — 


“‘ Viewing the question upon principle, there is this to be said in favor of 
the priority of receivers’ certificates: 1. Areceiver holds a position analogous 
to that of a mortgagee in possession at common law, who could make repairs 
necessary to the preservation of the property and charge them to the mort- 
gagor.! 2. The power to appoint a receiver is not disputed. Having once ap- 
pointed him the court should not be powerless to render his work effective. 3. 
Once admit the power of the receiver under direction of the court to issue these 
certificates for expenses incurred during the pendency of the suit, the difference 
between this power and that exercised in Meyer v. Johnston becomes simply one 
of degree. 4. These expenses are in the nature of costs of the action, and 
should be assessed to the property. 5. A railroad is a quasi-public institution. 
When a mortgage bondholder makes his contract it is with the implied un- 
derstanding that in case the corporation becomes insolvent the expense of oper- 
ating the road by the receiver will be a lien prior to his security. On the 
contrary, it may be contended: 1. The property does not belong to either court 
or receiver. Such an instrument as a receiver’s certificate can give no title. 
2. Courts are constituted to decide disputes and not to operate railroads. 3. The 
power claimed in Meyer v. Johnston will be abused by unscrupulous judges. 
4, This power assumes a jurisdiction in rem which is contrary to all equitable 
principles. 5. First-mortgage bonds are purchased to secure the owner 
against insolvency. According to this doctrine they are good in all events 
save insolvency. 6. Such a decision impairs the obligation of contracts, and is 
unconstitutional. 7. It is taking private property without due process of law. 
The conclusion of the matter seems to be this: The courts have not been en- 
thusiastic followers of Meyer v. Johnston. In most of the cases where 
receivers’ certificates have been declared prior to mortgage liens, the request 
has come from the mortgagees themselves. In many other cases the chancellors 
have sought high and low for an estoppel and have not rested until they have 
found one. In a few cases, more often by the way of dicta than decision, the 
power of the court, independent of consent or estoppel, is maintained on the 
ground of public policy. We believe the decision in the case of Meyer v. 
Johnston is not well supported either in reason or upon authority.” 


JUSTICES OF THE Peace: THeEtR Persona LiaBILiTy FOR THEIR OFFI- 
ciaL Acts.— The decision of the Supreme Court of Vermont in Banis- 
ter v. Wakeman? is an interesting contribution to the numerous mass of 
adjudged cases on the personal liability of justices of the peace for 
their official acts. These unfortunate magistrates, who are generally 
men unlearned in the law, and who are hence very liable to mistake their 
duties, are, it is well known, personally responsible where they act out- 


1 Sandon v. Hooper, 6 Beavan, 246; 2 23 Atl. Rep. 585 (opinion by Mx. 
2 Jones on Mortgages, 3 1126. Justice Thompson). 
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side of their jurisdiction or where they wrongfully act in a ministerial 
capacity, and in either case are found to have acted maliciously. Op 
the other hand, the judge of a court of record, who is a man learned in 
the law, and who presumptively knows the law, is under an absolute 
privilege in respect of liability for his official acts, even where he mis- 
takes his jurisdiction. What the Supreme Court of Vermont hold, in 
the case on which we are commenting is, that a justice of the peace 
before whom one is being tried for an assault and battery, has the 
right to interrogate witnesses offered by the counsel for the accused, or 
to exclude them, and to reject their evidence, in the exercise of a judi- 
cial discretion, and is not answerable in a civil action for such rulings, 
This is all very plain. But the second proposition, though no doubt 
sound law, involves a great hardship on these inferior judicial officers, 
The court hold that if a justice so far mistake the law as to deny the 
accused in a criminal prosecution an appeal, when he is entitled to an 
appeal, and issues a mittimus against him, the justice is responsible in 
damages, provided he issues the mittimus with a malicious intent, it 
being merely a ministerial act. As the question of malice in sucha 
case is generally thrown into the scales of the opinion of a jury, the 
lot of the poor justice is unfortunate indeed. 


Aumoyy: Nor Liaste ror Private Desrs or tHE Wire. —In 
Romaine v. Chauncey, decided by the first division of the New York 
Court of Appeals in January,! it was held that alimony awarded toa 
wife, as incidental to a decree of divorce rendered in her favor, can not 
be appropriated by her creditors, in satisfaction of her debts contracted 
prior to the date of the decree awarding alimony. The theory of the 
court is that prior creditors would have no more right to satisfaction 
out of such alimony, which is a provision awarded for the support of 
the wife, than they would have, pending the coverture, to satisfaction 
out of the sums of money which the husband might contribute for his 
wife’s support. This conclusion is supported in a learned opinion by 
Finch, J. 


Contempt: Rute to SHow Cause m Case or Constructive Con- 
tempt. — The Supreme Court of Kansas hold, in line with other courts, 
that, in a proceeding for a constructive contempt, —in the particular 


1 42 N. Y. State Rep. 267. 
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case inducing witnesses to absent themselves from the court and other- 


wise to avoid the process of the court, —the rule to show cause must 
be verified by affidavit.! 


Contracts TO StrrLeE Prosecution.— The law relating to contracts 
entered into for the purpose of stifling a prosecution has been recently 
discussed in two cases, and the grounds on which a person is entitled to 
be relieved from a contract entered into with that object have been clearly 
laid down by the Court of Appeal. The cases we refer to are Jones v. 
Merionethshire P. B. Soc’y.,? and McClatchie v. Haslam.* In the 
former case the action succeeded; in the latter it failed. The rule of 
courts of equity in relation to such contracts is thus stated by Lindley, 
L. J., in the former case: ‘‘ As plaintff is not entitled to relief in a 
court of equity on the ground of the illegality of his own conduct, he 
cannot make his own illegality a ground for relief at all. In order to 
obtain relief in equity he must prove not only that the transaction is 
illegal, but something more. He must prove either pressure or undue 
influence. If all he proves is an illegal agreement, he is not entitled to 
relief.” This puts the casein a nutshell. In Jones’ case this evidence 
of pressure was forthcoming; in the McClatchie case it was not. 
The well-known maxim of courts of equity, ‘‘ In pari delicto potior est 
conditio possidentis,’’ will be an answer to any action brought to set 
aside any such transaction for illegality unless the additional elements 


of pressure and undue influence can be proved to exist.— Canada Law 
Journal. 


Corporations: In SHARES. — Measure OF DAMAGES FOR 
Faninc To Dettver Stock.— In Barnes v. Brown ‘ the Court of Appeals 
of New York hold, on seemingly obvious grounds, but in a somewhat 
elaborate opinion, that nominal damages only will be awarded for a 
failure to comply with a contract to deliver certain shares of paid-up 
stock, which shares have not been issued and which have no market or 
actual value, although it would have cost the par value of such shares 
to procure them from the corporation; since the measure of damages 
is not the cost of procuring the shares, but the loss sustained by the 


1Re Nickell, 28 Pac. Rep. 1076. 2 (1891) 65 L. T. (N. 8.) 685. 
See also State v. Henthorn, 46 Kan. 3 65 L. T. (N. 8.) 691. 

618; s. c. 26 Pac. Rep. 937; State v. 4 29 N. E. Rep. 760. 

Vincent, 46 Kan. 618; s. c. 26 Pac. 

Rep., 939. 
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plaintiff by his failure to procure them. Suppose the purchaser in such 
a contract should desire the shares for the purpose of getting control of 
a defunct corporation and reviving it, and should in order to get such 
control, purchase from the corporation the shares which the defendants 
had agreed to sell to him, and pay full value for them,— could he not 
then turn around and sue the defendants for re-imbursement? That 
question, however, was not involved in the case. 


CORRESPONDENCE, 


CORRESPONDENCE. 


‘ENGLISH LEGAL AFFAIRS. 


[From our London Correspondent. ] 


Ina recent article in this Review I spoke at some length of the great dis- 
satisfaction that had arisen, both in the legal profession and amongst the gen- 
eral public, especially the mercantile classes, with the working of our system 
of procedure which has achieved the pre-eminence of combining the smallest 
efficiency with the greatest expense. The crisis at which this dissatisfaction 
has arrived within the last two or three months and the outburst of reforming 
zeal which has accompanied it are the chief topics demanding attention in a 
review of the state of legal affairs in England. This is especially so by reason 
of a new departure taken by the bench of judges which has excited the hopes of 
all who are interested in the effort to remove the reproach in which the judges 
themselves, as well as the system which they administer, are alike involved. 
The danger of English judges falling under suspicion of indifference to the 
interests of suitors, of carelessness in the discharge of their duties, and of 
unwillingness to lend their assistance to any attempts at removing abuses, had 
become imminent, and we were threatened with the almost unprecedented phe- 
nomenon in our history of a serious feeling of dissatisfaction with the judi- 
ciary in the minds of the English pnblic. Happily the danger has been 
averted, the judges having availed themselves of a resource lying ready to 
their hands at any time, but which they have not used until, one may almost 
say, they may have been driven to it. To whom the credit of moving first 
in the matter belongs it is somewhat difficult to say. Some time ago Lord 
Esher, the Master of the Rolls, made himself the mouthpiece of the profession 
from his seat in the House of Lords and moved for a commission to inquire 
into the working of the judicature acts. On behalf of the government, the Lord 
Chancellor, shrinking from the idea of washing the legal dirty linen in public, 
bethought himself of certain powers conferred upon the judges by those acts, 
and suggested that these powers should be put into operation. For long after 
we heard nothing of what, if anything, was tobe done. Meantime the agitation 
was conducted in the legal and lay press with much persistence. Then Lord 
Justice Bowen and Mr. Justice Matthews were moved to write to Lord Coleridge, 
and the latter to the Lord Chancellor, and the correspondence revealed these 
eminent men at length in the light of zealous, if somewhat tardy law reformers; 
and we learned that the chancellor really intended to try what could be done 
with a council of judges summoned under the seventy-fifth section of the 
judicature act 1873, which provides that such a council shall assemble, once at 
least in every year, on such day or days as shall be fixed by the Lord Chancellor, 
with the concurrence of the Lord Chief Justice of England, for the purpose of 
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considering the operation of this act and of the rules of court for the time 
being in force, and also the working of the several offices, the arrangements 
relative to the duties of the officers of the said courts respectively, and of 
inquiring into and examining into any defects which may appear to exist in the 
system of procedure or the administration of thelaw * * * and they shall 
report annually to one of her Majesty’s principal Secretaries of State, what, 
(if any) amendment, or alterations it would, in their judgment, be expedient 
to make in this act, or otherwise relating to the administration of justice, and 
what other provisions (if any), which cannot be carried into effect without the 
authority of Parliament, it would be expedient to make for the better adminis. 
tration of justice. 

The announcement of this intention of the chancellor was received on all 
hands with expressions of gratitude and enthusiasm for the new era which 
seemed to open up to our delighted vision. We forgot to be hard upon our chan. 
cellor and the chief justice for having so long neglected such an obvious duty 
as that of supervising and correcting, as it was intended by the authors of the 
judicature acts they should do, with the aid of their judicial colleagues, the new 
amalgamated system of common law and equity which started some eighteen 
years ago, until, like an unweeded garden, it had grown to seed, and men were 
tempted to exclaim ‘* Things rank and gross in nature possess it merely.” We 
could even make excuses for this disregard of the directions of the framers of 
the acts in which were embodied the scientific views of Bentham and of Austin, 
who had pointed out the necessity in the legal system of the very powers which 
the judges, upon whom they had been conferred, had so long allowed to fall 
into disuse; so long indeed that in only one instance during the whole period 
have they been exercised. The fault, we had become aware, was partly due to 
the acts themselves in not having made it clear with whom responsibility for 
their administration rested. Nominally the Lord Chancellor in these matters, 
as in others, is regarded as at the head of our legal system; but his duties are 
of so multifarious a character, and he is soimmersed in politics, that it has be- 
come more and more evidently an impossibility for him to maintain a suitable 
control of the department of justice. On the other hand, the Lord Chief Jus- 
tice, alike by the traditions of his office and his actual relation to the course of 
business, seems intended to govern even if the chancellor reigns. But unfortu- 
nately the written constitution of our legal procedure leaves both uncertain 
of their real position, and the result has been a growth of many remediable 
abuses and difficulties in the way of their removal. The letters which passed 
between these two functionaries reveal this rift within the lute, although both 
their lordships are mach too sensible of the dignified demeanor we expect from 
them to quarrel like servants in the kitchen about what they are paid todo. 
We should not hear from them that many things had, in consequence of their 
undefined position, been left undone. Others, however, have been more candid, 
and have pointed out that many of the evils of litigation arise from this lack 
of administrative control, and have advocated the management of business by 
an officer less ornamental but more useful than the Lord Chancellor. A council 
of judges, even when the chancellor has been prevailed upon to summon them, 
is, after all, a cumbrous and unwieldy instrument, and not a body which can 
either collect information or formulate proposals of reform for the consideration 
of the legislature, with the promptitude necessary for stopping the growth of 
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abuses as they arise. In Lord Coleridge’s letter, which is intended to summarize 
complaints and to formulate the subjects about which there is general agree- 
ment that something should be done, this particular topic is not to be found. 
It is easy to understand the delicacy of the position — the Lord Chief Justice 
suggesting the Lord Chancellor taking into consideration the expediency of 
proposing a motion for his own deposition; and probably the mystery which 
surrounds the chancellorship and the extraordinary extent to which its influence 
is felt in the ramifications of legal, political, and social life render unlikely any 
serious attempt being made to affect the chancellor’s status, or to make this a 
question of central importance in the subject of law reform. 

With the exception of one other matter, namely that of the establishment of 
tribunals of commerce, which has been much discussed, Lord Coleridge’s list 
contains most of the points upon which inquiry should be directed. This 
omission is not to be regretted, even if this subject fell, as it does not, within 
the terms of the section under which the council meets; for of late it has 
appeared pretty clearly that there is no general desire for the establishment of 
such separate tribunals, founded on different methods of procedure from those 
of the ordinary courts. The demand now is for such a clearing away of 
obstructions in these latter that all classes of cases may be taken there, com- 
mercial as well as others, and be there cheaply and expeditiously disposed of. 
The reasons for the falling off of important commercial business in the courts 
and the methods of inducing it to return are the most important questions to 
be considered; if they can be settled, the problem is solved of giving to the 
country courts of law to which the people can resort without fear of the terrors 
which admittedly surround litigation on every hand at present and frighten 
suitors from the doors. The ‘laws delay ’’ and “‘ legal expenses” are the two 
phrases in which all the evils are summed up. The particular causes to which 
they are ascribed are as follows. First, our ancient circuit system, which has 
fallen into sad disrepute in these days, and which is responsible for a very great 
deal of wasted judicial time and power in the country assize towns, and for the 
almost complete desertion of our metropolitan courts with their most impor- 
tant London business for weeks at a time twice during the year. The glorious 
days of the circuit are over, and they are no more thana memory. The spirit has 
departed and there is nothing but a carcass left which we should be glad to be 
tid of if we could agree upon something to take its place. Our local county 
courts have for years been acquiring increased jurisdiction over civil causes; 
and on the other hand there has, of course, been growing up more rapid and easy 
communication with the courts in London from all parts of the kingdom. Yet 
again centers, like Manchester and Liverpool, and the great manufacturing 
towns, are impatient, both of the trials in London and of the intermittent circuits, 
and demand continuous sittings of judges of the High Court. A few 
months ago the profession had before it an elaborate scheme for parcel- 
ling out the whole of England into district courts, forming branches of the 
High Court, and having, in common law cases, the same jurisdiction in nisi 
prius matters. This advanced programme, although it is not new, since itis a 
revival of a proposal of the commissioners sitting at the time of the inception of 
the judicature acts, — does not seem more likely to be adopted now than it was 
then. The profession is not enamoured of it, especially as it raises incidentally 
the much vexed question of the fusion of its two branches, the bar and the 
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solicitors. In our county courts, which would be taken as the basis of the 
district courts, advocacy is carried on by both branches without distinction, 
In the assize courts, which would be superseded in civil actions, advocacy ig 
confined to the bar. These distinctions would inevitably break down under 
the proposed re-arrangement; and this of itself would be an immense obstacle 
to the scheme, for we are yet far from being converted to a doctrine which, in 
spite of the advocacy of some eminent men, is still of the nature of a heresy in 
the ranks of the profession at large. There is, at any rate, no probability of the 
judges reporting to Parliament in favor of so radical a measure. We may, 
perhaps, expect them to advise the establishment of continuous sittings in 
such large local centers as above mentioned, and a grouping of certain decayed 
assize towns, in order to save the time now spent in holding assizes at places 
where there is little or no business. They may also be favorably disposed 
towards a suggestion made for conferring additional powers of criminal juris- 
diction upon the recorders of various towns, and thus relieving the judges from 
traveling hundreds of miles to try absurdly trivial offenses. 

In the second place, we have the numerous causes of delay and expense 
attributable to the judicature act themselves. A great deal of unnecessary liti- 
gation has arisen out of mere practice points, partly owing to the unavoidable 
difficulties surrounding the new system of procedure, but also owing to that 
want of supervision over its working which has been before dwelt upon. But 
more serious still has been the increase of appeals which has been directly 
allowed by the acts and indirectly fostered by the interposition of Divisional 
Courts as Courts of Appeal which must be passed before arriving at the Court of 
Appeal specifically socalled. Appeals in interlocutory matters are allowed toan 
absurd extent, and there is a general consent that there must be some restraint 
put upon them. The first step to this is the abolition of these intermediate 
courts that have satisfied nobody and have kept two or three judges engaged 
upon matters which ought to be decided by asingle judge. They have at 
present an important branch of appeal jurisdiction from local inferior courts, 
and it is in them that the proceedings on the crown side of the Queen's Bench 
Division are taken, as well as on the revenue side, and also others which need not 
be more detailed. What is wanted, and what may be done, is to create a second 
branch of the present Court of Appeal for transacting this business, which shall 
be composed of certain fixed members, instead of the floating atoms of which 
divisional courts are composed. A step in this direction was taken when new 
trials, which used to be moved for in these courts, were sent to the Appeal 
Court directly, and thus a stage was saved here as it would be in all other cases. 
We should then have removed one of the most serious causes for that addition 
of twenty per cent. to the cost of litigation which the judicature acts are said 
to have imposed upon suitors. 

It is plain that if reforms were carried out' in respect of the subjects 
above mentioned, much would be done towards encouraging the return of the 
commercial business, which is the great object of desire to lawyers; unless it 
be that private arbitration, which has come so much into vogue of late years, 
has advantages which the public courts cannot supply. Lawyers, at any rate, are 
not yet prepared to admit this, and they hold that whatever may have been the 
changes in society and business which have deve!oped the tendency to set up 
these informal tribunals, the real reason for their existence is the non-adapt- 
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ability of our traditional methods of legal procedure to the needs of the pres- 
ent generation of business men. It is believed that special provision must be 
made for the trial of commercial actions, in addition to the more general reforms 
which are required in legal procedure, —such, for example, as we find in the 
recommendation contained in a recent report of a joint committee appointed 
by the bar committee and the Incorporated Law Society to consider this sub- 
ject, as well as the more particular one of the revived Guildhall sittings, men- 
tioned in the May and June number of this Review, 1891. Re-established for 
the special convenience of the city men, they have proved, as the committee says, 
a wholly inadequate provision for the requirement of commercial suitors, even 
in London, and of course they have no application to the provinces, or even to 
the whole of London itself. What the committee proposes is that a separate 
commercial list should be made of strictly mercantile and commercial actions, 
for trial in London and Middlesex, and that this list should be disposed of, apart 
from all other work of the Queen’s Bench Division, by a special judge appointed 
for the duty for not less thanayear. These actions, as a rule, in the opinion of 
the committee, should be tried either before the judge alone, or before the judge 
with assessors, as actions are tried in the Admiralty Division. In certain cases, 
however, where the nature of the issues made it advisable, room would still be 
left for a trial by special jury upon the order of the judge. Moreover, having 
established this Commercial Court, it is proposed to utilize it for trying an 
experiment as to how far we can wisely go in making it more closely 
resemble what is understood by a commercial tribunal. This implies the 
modification, or probably the abolition, of formal pleadings and other prelim- 
inary proceedings, and the relaxation of the rigid rules of evidence in commer- 
cial actions; but the committee refrain from considering these points in their 
report, no doubt thinking it wiser to await the result of their experiment. 
Weare all, indeed, at present in an attitude of expectancy; curious of what 
the council of judges will make of the immense mass of material which is be- 
fore them, and wondering whether we shall have presented to us a large 
scheme of reform, or whether we shall be told that only a little patching up 
here and there is possible. If the latter, there will be great disappointment, 
and, perhaps, the judges may find the work taken out of their hands, with few 
apologies, and little regard for their feelings. 

A most important alteration is likely to be brought about in the adminis- 
tration of the criminal law by a bill which has been introduced into and 
passed its second reading in the House of Lords, enabling every person 
charged with an offense, and the husband or wife, as the case may be, of such 
person, to be a competent witness, whether the person is charged solely, or 
jointly with any other person. It will be noticed that the change only relates 
to the competency of this class of persons who, in general, are not competent 
witnesses, and does not make their testimony compulsory. Morever, there is 
a clause, intended to meet an objection which has acquired even more force of 
late, in consequence of the discussions that arose over the cross-examinations 
by Sir Charles Russell in the Pearl case, and by Sir Edward Clarke, in Lord 
Russell’s divorce suit, when public indignation was aroused by what was con- 
sidered very cruel and false insinuations against the character of witnesses, 
made by counsel; and the like of which, if employed against a prisoner under 
examination, might seriously increase the danger even of an innocent prisoner. 
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It is provided that a witness called in pursuance of the act shall not be asked, 
and if asked shall not be required to answer, any question tending to show 
that any person charged has committed or been convicted of any offense other 
than that wherewith he is then charged, or is of bad character, unless the fact 
of his having committed such other offense is at present admissible evidence 
in proof of his having committed the offense with which he is charged; or if 
the person charged has asked questions of the witnesses for the prosecution, 
with a view to establish his good character, or called witnesses to his good 
character, or otherwise has given evidence of good character. 

This alteration of the law, which may now with little hesitation be termed a 
reform, is almost certain to become an accomplished fact during this Parliament, 
As an academic discussion, the controversy can hardly be absolutely settled. 
Thus, the February number of the Nineteenth Century contained an article by 
Mr. Mead, a metropolitan magistrate, in deprecation of the change; but practi- 
cally it has become understood that the change must be made. In several 
special directions, as under the Criminal Law Amendment Act of 1885, passed 
for the protection of women and girls and the suppression of brothels, the 
principle has been introduced and is seen to have worked advantageously in the 
interests of justice. 

It is not likely that Mr. Chamberlain is a student of the Law Times, but if his 
attention has been called to an article in that organ of the profession upon 
““The British Constitution and the Constitution of the United States,” he will 
find that his comparison of the proposed procedure in the case of misconduct 
or “oppression” charged against the county councils to be established 
in Ireland, with that of the Supreme Court of the United States under 
the third article of the constitution, has not the support of lawyers. 
Mr. Chamberlain has not observed what is remarked by the writer, that 
the American jurists have formed their constitution on the historical English 
method of adjudication, that, namely, of abstaining from laying down general 
propositions until they may be stated in connection with the facts of an actual 
dispute submitted by litigants raising definite points. 

The Law Times, by the way, lately quoted with approval the remarks of this 
REVIEW upon the expediency of stopping the importation into America of the 
proceedings in our divorce cases. We are getting ashamed ourselves of the 
freedom which the editors of respectable papers are allowing themselves in 
their reports, and there would be no great objection raised amongst sensible 
people at some kind of censorship of the press, as well as the introduction into 
the divorce court of greater secrecy in its proceedings. The evidence in 
the Russell* case, reported as the Law Times says almost verbatim, in many 


journals made them absolutely unfit reading for decent men and women, not to 
mention boys and girls. 


CORPORATIONS GIVING AWAY THEIR UNISSUED SHARES. 
To the Editors of the American Law Review: 


In Vol. 25, p. 940, of your Review, Mr. Thomas Thacher learnedly discusses 
the effect of the rule announced by the United States Supreme Court in the 


* Not Erskine. This is a mistake for Russell. G. H. K. 
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recent case of Handley v. Stutz,! and the earlier cases of Sawyer v. Hoag and 
Hawley v. Upton, and contends that the effect of this rule is to make a contract 
for purchasers of stock which they did not contemplate. His contention is 
that he who purchases the stock of a going concern, even though nothing was 
ever paid thereon when originally subscribed, should be permitted to hold the 
same, at the price he gave for it as purchaser, even though he might have 
knowledge of the circumstances under which the stock issued. 

Incidentally the decision in Handley v. Stutz is referred to, to sustain the 
position that the stock so purchased could only be held to accountability, if 
misrepresented by actual investment of so much capital, to subsequent cred- 
itors. He could have gone further with reference to what was said in that 
case, and have affirmed that a creditor without notice of the increase of ficti- 


tious stock could not hold the stockholder to liability, because he did not 


extend his credit upon the faith of the stock. 

The questions discussed by Mr. Thacher came under discussion in the case 
of Carter v. Union Printing Company.2 The arguments of counsel in that 
case are not reported, though the briefs are. It will tend toward clearness to 
review so much of the argument in that case as seems to have been persuasive 
with the court. 

Under the general incorporation law of Arkansas relating to manufacturing 
and mercantile companies, which no doubt in most particulars resembles 
similar laws in other States, it is provided that the amount of capital stock 
shall be set forth in the articles of association to be filed with the Secretary of 
State, and provision is made for the increase of that capital stock, which is men- 
tioned in a certificate of certain officers of the corporation to be duly filed with 
the Secretary of State. Nothing in the act provides for a classification of 
creditors with reference to new and old stock in the event the old stock is in- 
creased: Nor is anything said in the act regarding the duty of a creditor to 
inspect the records. 

It is with reference to such acts, and under provisions more or less restrict- 
ive of the duties of officers and directors, regarding the withdrawal of capital 
from corporations, that the question nowadays frequently arises, and seemed 
to arise in Handley v. Stutz, with reference to the obligations of stockholders 
and the rights of creditors. 

Under such laws no distinction is usually made between creditors whose 
claims have been contracted at one time rather than at another. All alike, un- 
lessan assignment with preferences is permissible, share equally in the assets 
of the insolvent corporation as to capital originally subscribed, and no attempt 
thatI know of has ever been made to exclude a creditor, because before he 
gave credit he did not examine the records to see how much capital stock was 
so subscribed. The theory and policy of the law seem to be to render the 
capital stock a secure fund, in lieu of personal liability of stockholders, for all 
the obligations of the association, to meet the demands of creditors, so far as 
that fund has not been lessened in vaiue by unfortunate investments or busi- 
ness reverses. I apprehend that there was never any intention of the law 
makers to discriminate against the creditors before an increase of stock was 
attempted, by giving the subsequent creditors recourse to the original and in- 


1 139 U.S. 417. 2 54 Arkansas, 576. 
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creased stock and the prior creditor recourse only to the original stock. It 
seems rather to have been the intention of the lawmakers to keep both funds 
for the equal benefit of all creditors, without reference to when their claims 
were contracted. And so the Supreme Court of Arkansas thought in the case 
referred to, for there the stockholder was held amenable on increased stock, 
to a prior creditor, although the latter knew nothing about the original, and, 
of course, not the increase of, capital when his Claim was contracted. These 
views will sooner or latercome before the Supreme Court of the United States, 
and then we will probably see a modification of their views upon this point ag 
advanced in Handley v. Stutz,! and in Coit v. N. C. Gold Amalgamating Co.? 

In fact there is no overruling necessity for qualifying the rule announced in 
Hawley v. Upton or Sanger v. Upton, in the mode and for the purposes con- 
tended by Mr. Thacher. A purchaser of stock of a corporation, which has, 
been duly issued, and, ex necessitati rei, must be held by some stockholder, 
from whom or whose assigns he purchases, if he purchases in good faith, 
even though he does not pay full face value, is never held to liability, even 
as announced in Hawley v. Upton and Sanger v. Upton. As is said in the 
case of Sanger v. Upton® creditors may pursue stock unpaid “ except as 
against holders who have taken bona jide for a valuable consideration 
and without notice.” Now if the purchaser buy with notice is hein any 
better position than a purchaser from a fraudulent and insolvent vendor 
of a stock of goods? As to such a purchaser we know the rule to be that 
he who buys with notice, even though he pays full value, will still be held 
accountable to the creditors, — i. e., creditors existing prior to the date 
of such purchase. In the case of stock in a corporation, which the law 
intends shall not be a mere sham, either wholly or in part, the doctrine of 
liability of the knowing purchaser is much better founded than in the case of 
the purchaser of goods from a fraudulent vendor. For in that case the lia- 
bility is fixed by statute, and the whole theory of the law is thwarted if less 
than actual capital represents every dollar of stock subscribed. In the case 
of the knowing purchase of sham stock, whether in whole or in part, the fund 
which is represented to be paid in is not paid in. It seems to me there is no 
escape from the position that the purchaser is bound to know that the effect 
of such a transaction is against the policy of the law, and it can make no 
difference whether the creditor inquired about the matter before he credited 
the concern or not, —no more in fact than prior inquiry or lack of inquiry 
can change the liability of a limited partner under “ limited partnership ”’ acts. 

In short the capital stock, whether original or increased stock, of corpora- 
tions, organized under general incorporation laws, is a fund which is to be kept 
intact, except so far as business reverses may lessen its quantity, for the pay- 
ment of debts. If the purchaser have purchased for value, in good faith, in 
no way being put upon notice that the stock represents no actual payment, 
or was only partly paid for, he will be secure against liability on said stock. 
The original subscriber will, however, be liable for stock so issued as paid-up 
stock. 

Yours respectfully, 


Morris M. Coun. 
LitTLE Rock, ARK. 


1 Supra. 2119 U. S. 343. 3 91,U. 8. 56, 60, 61. 
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JURISDICTION OF THE COURTS OF THE UNITED STATES: CITIZEN- 
SHIP OF CORPORATIONS. 


To the Editors of the American Law Review: 


In the address delivered by one of your learned editors before the Kansas Bar 
Association it is stated:! “ It required but one or two steps in the progress of 
usurpation for it (the Supreme Court of the United States) to hold that when_ 
acorporation is created by or under the laws of a particular State it is, for 
the purposes of Federal jurisdiction, to be conclusively presumed to be a citi- 
zen of that State.’”? Will you kindly quote to mea single passage from any 
decision of that court in which it is held in so many words that a corporation 
is a citizen of the State creating it? Is it not the doctrine that all the mem- 
bers of a corporation are conclusively presumed to be citizens of the State 
creating the corporation? Yours in the interest of truth and candor, 


’ 

1 New YORK. J. B. 

3 Answer. —In vindication of the statement which our learned correspondent 
1 has quoted, we refer to the first case cited in the foot note dropped from that 
y passage of the address,? where the doctrine is thus stated by Mr. Justice Field: 
r “The plaintiff is a citizen of the State of Illinois, and the defendant is a cor- 
t poration created under the laws of Wisconsin. Although a corporation, being 
d an artificial body created by legislative power, is not a citizen within several 
e provisions of the constitution,— yet it has been held, and that must now be 
v regarded as settled law, that, where rights of action are to be enforced, it will 
f be considered as a citizen of the State where it is created, within the clause 
f extending the judicial power of the United States to controversies between 
= citizens of different States. The defendant, therefore, must be regarded, for 
8 the purposes of this action, as a citizen of Wisconsin.’’ To this we add the last 
e judicial utterance on the subject, delivered by Mr. Justice Harlan in a recent 
d case, — the authorities cited being his: ‘ For the purposes of jurisdiction in 
0 the courts of the United States, a corporation is to be deemed a citizen of the 
ot State creating it, and uo averment to the contrary is permitted.’’ 5 

10 

d 

y 

S. FEDERAL JURISDICTION OF SUITS BROUGHT BY ASSIGNEES OF 
\- PROMISSORY NOTES. 

- To the Editors of the American Law Review: 

in In the address of Hon. Lyman Trumbull, of Chicago, delivered before the 
t, Illinois State Bar Association, at Chicago, January 28, 1892, and published in 
“ 126 Am. Law Rev. 192. How. 408; Covington Drawbridge Co. v. 


Railway Co. v. Whitton, 13 Wall. at page Shepard, ® How. 227; Ohio & Miss R. R. Co. 


283. v. Wheeler, 1 Black. 297; Paul v. Virginia, 8 
$ Citing Paul v. Virginia, 8 Wall. 177. Wall. 168; Railroad Co. v. Harris, 12 Wall. 
4 Chicago Legal News, Feb. 27, 1892. 65; Railroad Co. v. Kountz, 104 U. S. 12; 


Citing Louisville Railroad Co. v. Letson, Goodlet v. Louisville R. R. Co., 122 U. 8. 
2 How. 497; Marshallv. B. &O. R.R.Co., 16 391. 
How. 314; Lafayette Ins. Co. v. French, 18 


} 
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the Review for March-April, 1892, entitled “ United States Circuit Court 
of Appeals,’’ there appears at page 205, the following: 

“Under the judiciary act of 1789, circuit courts had no jurisdiction of 
suits brought by assignees of promissory notes or other choses in action unless 
suits might have been prosecuted thereon in such court if no assignment had 
been made, except in cases of foreign biils of exchange. This law was changed 
in 1875, so as to allow suits in the Federal courts by assignees of promissory 
notes and bills of exchange, whether foreign or domestic. The jurisdiction by 
assignees is now limited to the assignees of foreign bills of exchange, and to 
the assignees of instruments payable to bearer issued by corporations. Why 
the Federal courts should be denied jurisdiction of a promissory note or bond 
issued by an individual and made payable to bearer, and should be given 
jurisdiction of a suit by an assignee of a promissory note or bond issued to 
bearer by some insignificant corporation, is past finding out.” 

The learned speaker has evidently made but a casual examination of the act 
of 1887 and of 1888, else he would not have made the above statement so far as 
the present jurisdiction of the Federal courts is concerned. 

The language of the act of Congress of 1888, correcting the enrollment of the 
act of March 3, 1887, in relation to the subject is as follows: 

‘‘Nor shall any circuit or district court have cognizance of any suit except 
upon foreign bills of exchange, to recover the contents of any promissory note 
or other chose in action in favor of any assignee, or of any subsequent holder if 
such instrument be payable to bearer and be not made by any corporation 
unless such suit might have been prosecuted in such court to recover the said 
contents if no assignment or transfer had been made.” 

This provision does not limit the jurisdiction to suits on foreign bills of 
exchange and to suits by assignees of instruments payable to bearer and issued 
by a corporation, as Judge Trumbull states. 

Under the act, the jurisdiction is preserved, first, as to foreign bills of 
exchange; second, as to assignees of promissory notes and other choses in 
action which are not payable to bearer; and as to all subsequent holders of 
promissory notes or other choses in action, which are payable to bearer and 
pass by delivery only without assignment, and not made by a corporation, if 
such suit could have been maintained in the Federal court if no assignment or 
transfer thereof had been made; third, as to all promissory notes or other 
choses in action payable to bearer, if made by any corporation, whether suit 
could have been maintained thereon by the original holder or not. 

The language of this subdivision referred to is certainly not as clear as it 
might be; and the ambiguity, if such it might be called, was further accentuated 
in the original act of 1887 (see Revised Stat. 1886-7, page 553), by the substi- 
tution of the word “ of ”’ for “ if,’’ and by a faulty punctuation, to correct which 
the act was re-enacted in 1888 (see Supplement to Rev. Stat. 1891, page 611). 
But that the above is the correct construction of the act, a careful reading will 
show.! 

Respectfully yours, 
J. B. THOMPSON. 


1 Bee Steel v. Rathbun, 42 Fed. Rep. 390; Neugass v. New Orleans, 38 Id. 196. 
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THE MOUNTAINEERS OF EAST TENNESSEE AND KENTUCKY. 


To the Editors of the American Law Review: 


In the last Review, page 248, there is a comment on the lynching at Mem-’ 
phis, the general sentiment of which meets my most hearty approbation. This 
lynching is alarming in the extreme, and disgraceful to any community claim- 
ing to be in the least degree in a civilized state. The more recent lynching at 
Nashville, right in the capitol of our state, in open daylight, is still more to the 
discredit of the fair name of our beloved Tennessee, than that of the Memphis 
affair. It is true that the parties lynched were accused of a heinous offense, 
and fully merited to have the death penalty meted out to them if they were 
guilty. No sympathy can be wasted upon such wretches, and I have none for 
them. But, in the name of Moses, can’t the law be executed in the State of 
Tennessee against such offenders? Is it possible that a poor negro can’t be 
convicted of the charge of rape in our State? Is the sympathy for him so 
great that a jury can’t be found that will bring in a verdict of guilty, if the 
proof warrants it? Besides, this lynching is a great danger to our form of 
government, If the law is not to take its course, then where is the protection 
to the weak, against the assaults of the strong? We have a warning in the 
case of France, when they had the popular government and there was almost 
too much liberty — entirely too much for that age and people — and the reign 
of terror came. Every man was a law unto himself, and became his own 
avenger, to execute the real or fancied offenders against what he deemed to be 
wrong. Next, the wild populace went right into the chamber of deputies, 
and cut off the heads of such as they thought deserved it, and paraded 
their bloody trophies over the heads of the other members, as well as in the 
streets of Paris. Law and lawmakers were defied and terrorized. Something 
had to be done; so at length the young Bonaparte with his soldiers was called 
tothe rescue. He made things tremble, and spared no life, when men stood be- 
fore him, until the riot was completely quelled. The sequel followed. Bona- 
parte became an emperor and a military dictator. Such government was far 
superior to that of the reign of the mob. If this lynching continues, the same 
may come to our own beloved America, and we will be glad to welcome it as a 
Telief from the anarchy growing out of the lynch law. 

That was not what I started out to speak of, so much as one clause in 
the article that is referred to above. In speaking of the lynchings the 
Review says: ‘“ Formerly they took place only on the frontiers; later in 
sparsely settled communities, and still later in some semi-barbarous com- 
munities, like Eastern Kentucky and Eastern Tennessee, where the law has 
never had a firm hold on the people.” 

Now, can you tell us when there was a lynching in the eastern part of Ten- 
nessee, unless it was in the city? These ‘‘ semi-barbarous’’ people in East 
Tennessee are not those who go to the jails and pounce upon a manacled and 
helpless victim. These mountaineers sometimes commit cruel murders; but 
even in that, the percentage is far below what it is in the large cities of the 
country, where there is a boast of education and refinement. I was born and 
raised in East Tennessee, and in my recollection there have been two lynchings 
in the city of Knoxville, where life was taken. There have been several riots 
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here, as there have been elsewhere. I do not recall a single case of lynching 
in the country were life was taken. There have been some mobs, it is true, ag 
there have been in almost every section of the country; but even in the case of 
mobs, the law is executed, and the people in the communities are ready to 
come to the execution of the law, and they are ready to assist in its execution, 
The hardest thing to contend with in the enforcement of the law is in rela- 
tion to the  moonshiners,”? who, like other violators of law, seem to think 
that they have a divine right to make liquor, and that no human has any right 
to interfere with them. But even in this, there has been a great change in the 
mountain sentiment of late, and they are now demanding the enforcement of 
these laws. There is no people as a class that respect the law more than these 
*‘semi-barbarous”’ people of East Tennessee. They sometimes have their 
feuds, in some sections; but there is a love for fairness that is grounded in 
them and apparently a part of the warp and woof of their very being, a feel- 
ing that it is not honorable to jump on a man when he is down, and in a 
helpless condition, however they would have him punished, if they could only 
get a fair chance at him on a “fair footing.”” The soidiers from East Ten- 
nessee took great pride in protecting a prisoner committed to their care. They 
hated their enemy with an intense hatred; but woe be to him who should 
attempt to molest a prisoner while in the custody of one of our mountain boys, 
Respectfully, 


Wit A. McTEER. 
MARYVILLE, TENN. 


ReMARKS. — The mountaineers to whom our correspondent alludes are valu- 


able citizens in their way, especially in time of war; and they generally insist 
upon fair play and take the part of the “‘ under-dog.’’ But last year some of 
them tied a girl, sixteen years old, to a tree, naked, and whipped her to death 
for the crime of marrying an old widower; and we now reproduce the following 
from a recent press dispatch, showing that they will compare favorably with 
our Missouri * Bald-Knobbers.’? — Eps. AM. Law REv. 


** WHITE CAP KILLED. 


‘‘ KNOXVILLE, Tenn., May 18. — Information reached this city of a bloody 
white cap affair in Sevier county, Sunday morning. A band of white caps went 
to the home of a man to whip him. He showed fight and fired on the crowd 
with a Winchester. John Fell was seriously and probably fatally wounded. 
The entire county isin a state of turmoil, and more bloodshed is likely to 
follow. The anti-white cap feeling is spreading, but the white caps declare 
that they will have revenge at all costs.”’ 


REMOVAL OF TERRITORIAL JUDGES. 


To the Editors of the American Law Review: 

I notice in the March-April issue of the AMERICAN Law Review, a reference 
to the charges preferred against Judge Minor of the Supreme Court of Utah. I 
do not know anything about the merits of that case, and, as a concrete propo- 
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sition, the Review may be justified in condemning the charges. I think, 
however, it must be esteemed an evidence of a healthy, patriotic sentiment, on 
the part of the bar and the people, when the conduct of our judges is subjected 
to the closest espionage. We have on the Supreme bench in this territory, a 
man who never spent a day in a law school, who was never examined for 
admission to the bar, and who was only a nominal lawyer at the time of his 
appointment. This man began the practice of his profession (a convenient 
trade) in Richmond, Indiana, at a time when the constitution of that State 
gave to all citizens the right to practice law without being required to stand 
any sort of examination as a prerequisite to the exercise of that right. Fail- 
ing to earn a living by the practice of law, this judge came to Arizona, about 
four years ago, as aclerk in the office of the Florence Canal Company, at a 
salary of $100 per month. 

He has never tried a case in any of the courts of Arizona; and never appeared 
as either counsel or attorney in any case tried before the Supreme Court of his 
native State, Indiana; yet President Harrison made (manufactured) him 
associate justice of the Supreme Court of Arizona. If you will look at the 
St. Louis Republic of the 27th ult. you can get a very good idea of the 
charges now pending against this man. So long as the territories are 
regarded as the Mecca of the political shyster, and so long as our high judi- 
cial offices are parcelled out to this class of men, so long will our bar and 
people “ send their groans to the Romans.” 

Of course, our Teritorial Council (Senate) has no control over these judges: 
and, as we have not the requisite back-stair influence to set on foot impeach- 
ment proceedings in the Senate of the United States, we must either tolerate 
drunken, ignorant and oftentimes dishonest judges, or appeal to the Depart- 
ment of Justice for their removal, which appeals are generally ignored. The 
charges of drunkenness, card-playing in grog shops, and low associations, fully 
sustained by the affidavits of reputable lawyers and good citizens, which have 
been pending in the department of justice, against Associate Justice Jos. H. 
Kibbey, Supreme Court of Arizona, for two months, have not resulted in any- 
thing save the “‘ resignation ”’ of his clerk (and brother) while under charges of 
having embezzled funds in custodia legis. The judge has been literally out- 
lawed into eminence and fettered into fame. 

Ihave neither the current number of the AMERICAN LAw REVIEW, nor the 
constitution of Indiana before me. My reference to the former is from memory, 
while my statement as to the latter is based upon information derived from 
Judge Kibbey. If you can approve of the temper of this note, I shall be glad to 
read it in the next REviEw. 

With great respect, 


ABRAM HUMPHRIES. 
PHENIX, ARIZONA. 


P.S. After reading this letter you will not be surprised to hear that we have 
no bar association in Arizona. 
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THE SAME SUBJECT 


To the Editors of the American Law Review: 


In the “ Notes” to your March-April number, 1892, you are pleased under 
the head of “Charges against a Judge in Utah,” to characterize the system 
of removing territorial judges as ‘‘infamous.”” This strong language, coming 
from a conservative source, with a conceded influence, is calculated to manu- 
facture public opinion to the extent of shutting off the only relief people 
have, — that of appealing to the president of the United States, when they find 
he has made the mistake of sending a “ hoodlum” or corrupt bad man to sit 
in judgment over their disputes and crimes. 

Permit me to remind you that those “ Territorial judges ” cannot be “im. 
peached,” either by the territorial legislature or by the Congress of the 
United States, and that there is no relief, where a mistake has been made, 
except by the interposition of the president, who alone can rectify his own, 
or the errors of his predecessor in office, in making the appointment. 

Your comments would lead one to the conclusion that it is not infrequent 
that lobbies are organized to work for the removal of a judge ‘‘ whenever he 
decides against a strong interest or makes himself obnoxious by his upright 
and straightforward course.’? A wide and varied experience of several years 
in two territories has resulted in my observation being, that the people are 
only too glad — “‘ surprised ’’ —- to find the judge pursuing an “ upright and 
straightforward course.” Their delight is such that he may be indolent, 
dyspeptic, weak, lacking in legal knowledge and woefully deficient in executive 
ability, still as long as he pursues an “upright and straightforward course” 
no “ strong interest’ can disturb or for a moment make headway. They have, 
they are, suffering so much from presidential appointees that they are “ wise in 
their own time,” and it is only when the people have suffered beyond endurance 
thatarevoltis inaugurated. I observe you pass without comment in the ‘‘Utah 
case.” The fact was that Judge Minor had appointed his son-in-law clerk of 
his court. If you will turn to page 614 of Vol. 1, Sup. of R. S. U.S, 
2d Ed., you will read, “That no person related to any justice or judge of 
any court of the United States, by affinity or consanguinity within the 
degree of first cousin, shall hereafter be appointed by such court or 
judge to, or employed by such court or judge in any office or duty in any 
court of which such justice or judge may be a member (Act. Aug. 13, 
1888).”? It is very generally evaded, by this foreign material sent to the 
territories, on the theory it does not apply as to “ territorical judges.” With- 
out discussing the relative merits of slush, or the possibilities of whether one 
stink is better than another, it is safe to say that the judge who appointsa 
relative violates the spirit if not the letter of the law. I will add that no man 
of high character, actuated by purposes that should be a ruling force with 
a judge, will appoint a son-in-law or brother or other relative to office, in view 
of that law. 

To lawyers who live in the territories and observe the conditions, so dif- 
ferent from the States, where a judge is not freed from the responsibility to 
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the people, your observations complained of, though not so purposed, are 
almost flippant. Respectfully, 


J. B. Woopwarp. 
Puanix, ARIZONA. 


CoMMENTS ON THE ABOVE. — One of the above letters was accompanied with 
a clipping from the St. Louis Republic of April 27th, consisting of an item of 
correspondence from the so-called Bureau of that paper, at Washington. 
This correspondence presents some of the charges filed in the Department of 
Justice against the judge referred to in the above letters. These charges, if 
true, show that he is grossly unfit for the position to which he has been ap- 
pointed; but of course we express no opinion about them, one way or the 
other, and decline to print them. Assuming the charges against this judge to 
be true in their worst aspects, it does not at all follow that our position in 
regard to the scandalous conduct of various presidents in removing territorial 
judges for political reasons merely, is at all untenable, much less “ flippant.” 
We have simply pleaded for the permanence and independence of the judicial 
office; and we have pointed again and again to the well known fact that these 
judges are made and unmade by politicians, and that they are hence the servile 
creatures of the politicians who make and unmake them. It is well known that 
territorial judges have been removed, and others appointed in their places, 
because they could not be manipulated in certain litigations. The cases above 
referred to emphasize what we have already pointed out,—the want of an 
independent, impartial, and non-political tribunal, for the trial of the im- 
peachment of a territorial judge; for the House of Representatives has no time 
to impeach, nor has the Senate time to try the impeachment of such offenders. 
The impeachment of territorial judges who misdemean themselves in office, 
ought, it seems, to be vested in the Senate of the territory, if there is such a 
body, or in the governor and council, subject to a review in the Department of 
Justice of the proceedings, and to a negative by the President. This very case 
illustrates with great force our views on this point. Here is a judge who 
ought never to have been appointed. There was no excuse for appointing an 
incompetent lawyer, simply because he hailed from Indiana, when there were 
plenty of competent lawyers in the territory, whose appointment might as well 
have been made. Nevertheless, he was appointed; he is in the office, and if 
one-half of these charges are true, he is scandalizing it most grossly. But 
how can the Department of Justice at Washington, three thousand miles away, 
investigate such a case, thoroughly and properly, upon ez parte affidavits? The 
investigation should take place on the spot, and before a tribunal more or less 
acquainted with the circumstances. The territories ought to be put on their 
feet, and started on the road to self government, and taken out of the Federal 
kading-strings, as far as possible; and if they cannot be trusted to elect or 
appoint their own judges, they ought, at least, to be vested with the power of 
impeaching them for misbehavior in office. — Eps. AM. Law REv. 
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BOOK REVIEWS. 


PROFFATT ON NOTARIES, SECOND EDITION. —A Treatise on the law relating to the office 
and duties of Notaries Public throughout the United States, with forms of Affidavits, 
Acknowledgments, Conveyances, Dispositions, Protests and Legal Instruments, By 
JOHN PrRoFFATT, LL. B., author of “Curiosities and Laws of Wills,” a“ Treatise on 
Trials by Jury,” etc. Second edition, by JOHN F. TYLER and JOHN J. STEPHENS, of San 
Francisco Bar. San Francisco: Bancroft Whitney Co. 1892. 

This is said to be the only work upon the subject of notaries, which covers 
all the States and Territories. It is intended to be a practical guide to all 
notaries public, who, it;is well known, are often not members of the legal profes- 
sion. It instructs them in their duties in taking acknowledgments of deeds by 
married women, in protesting negotiable paper, and in giving notice thereof, 
It also deals with notarial acts as evidence; with the duties of notaries; with 
the duties of court commissioners, and with other kindred subjects. It hasbeen 
fourteen years since the first edition was prepared by the gifted and lamented 
author, and it was high time that a new edition should be issued. Not the 
least valuable feature of the work is the fact that a very large number of forms 
are given, applicable to different States and Territories. 


AMERICAN STATE REPORTS, VOL. 23.—The American State Reports, containing the cases 
of general value and authority subsequent to those contained in the “American De- 
cisions” and the “American Reports ” decided in the Courts of Last Resort. Selected, 
reported and annotated by A. C. FREEMAN, and the associate editors of the American 
Decisions. San Francisco: Bancroft Whitney Company. 1892. 

The best thing that can be said in favor of this series of reports is that a 
lawyer or judge who once gets into the habit of using them cannot break him- 
self of the habit. He can almost always find something, either in the cases re- 
printed in full or in the elaborate notes, that will help him out of his difficulty. 
We have had that experience again and again, of which we will givea single 
recent instance. We had occasion to investigate the troublesome question of 
the effect of duplicity in an indictment—the uniting in one count of a charge of 
two distinct crimes. After searching in other works without entire satisfac- 
tion, we found in volume 58 of the American Decisions, at page 239, an elab- 
orate note on that subject, evidently written by a skillful hand. Lawyers and 
judges who use this series of books could multiply instances of this kind, An 
index of the headings of the elaborate notes in this volume fills out nine pages 
of small type. 


EVANS ON CITIZENSHIP. — American Citizenship and the Right of Suffrage in the United 
States. By TALIESIN Evans. (Editor’s Edition.) Oakland, Cal. 1892. 
This is a duodecimo of two hundred and ten pages. It first treats of Amert- 
can citizenship under the two divisions of Federal Citizenship and State 
Citizenship. It then treats of the right of suffrage under five divisions: 
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1, Voting qualifications in the several States. 2. Voting qualifications in the 
territories. 8. The District of Columbia. 4, Analysis of voting qualifications. 
5, Office holding and the elective franchise. It also contains the Federal con- 
stitution with its amendments, and, in an appendix, gives the provisions of 
the constitutions of Idaho and Mississippi regarding the elective franchise. 
Although no pretense is made to originality, it is quite evident from a cursory 
examination that this is a work which will well repay reading, and which 
might possibly be introduced with benefit as a short text-book in our public 
schools. 


Ray ON CONTRACTUAL LIMITATIONS: Including Trade Strikes and Conspiracies, and 
Corporate Trusts and Combinations. By CHARLES A. Ray, LL.D., of the New York Bar; 
ex-Chief Justice of the Supreme Court of Indiana. Rochester: Lawyers Co-Operative 
Publishing Co. 1892. 


The first impression that one gets from turning over the pages of this work 
is that it is lacking in what is called technique. It is not conveniently divided 
into short sections for the purposes of indexing and reference; but some of its 
sections are short and others are verylong. It is also disfigured in many 
places by being broken up into small disconnected paragraphs, like the para- 
graphs in a digest,— resembling, on the page of a text-book, the opinions of 
Chief Justice Marshall. Moreover, some of the citations are printed in the 
body of the text, and other of them in the foot notes, though most of them 
are in the notes. This want of technique, however, will not very seriously 
detract from the general excellence of the book. The same want of tech- 
nique characterizes Benjamin on Sales, which has received the approval 
of the profession as being one of the best of modern law books. What 
the lawyer wants is not so much technique and finish—the shoemaking, 
so to speak, of the author’s profession,—as the masterly mind of the 
jurist in analyzing judicial decisions and in dealing with the materials of 
jurisprudence. We have in this work the result of the efforts of a trained 
judicial mind in the analysis and comparison of a very great number of 
decided cases, stating and illustrating the limitations placed by the principles 
of the law upon the right of parties who enter into contracts. The learned 
author points outin his preface that these limitations change with changes in 
public opinion; that what is gambling in one age becomes innocent in another. 
In fact the whole book is an illustration of a truth which judicious students 
of the law cannot have failed to observe, that there are fashions in the 
law, as well as in wearing apparel. Fifty years ago, for instance, the trades 
union was an unlawful conspiracy; now it is universally regarded as lawful, so 
long as it acts within the bounds of the law. To-day the commercial or part- 
nership ‘‘ trust”? is unlawful and prohibited by the statute law of the United 
States and of many of the States; how it will be regarded by another genera- 
tion no man can foresee, The principles which were at the foundation of 
the so-valled ‘‘ Bubble Act’? were in full blossom in England a hundred 
years ago; now the “ Bubble Act”’’ is repealed, and those principles have 
almost passed out of the jurisprudence of that country, The buying and 
selling of grain, of stocks and of certain other commodities for future 
delivery when no delivery is actually intended, are generally regarded as 
gambling and contrary to public policy; and such contracts cannot be enforced 
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in the judicial courts. They have been in some States prohibited by statute; 
a bill has recently been before Congress to prohibit them; and one or two 
States have gone so far as to make this species of gambling a felony. But how 
this species of gambling will be looked upon by the next generation of our 
descendants cannot safely be predicted. We see from day to day, more and 
more Clearly, the development in public opinion of two opposing theories or 
forces: the one is the socialistic theory, which wants the government to do 
everything for the individual,—to prohibit the grain-gambler, to prohibit 
almost everything except the labor union; the other is the anarchist theory, 
professed on the one hand by the corporate manipulavor, and on the other by 
the bomb-thrower, — which wants the government to do nothing but to let us 
alone. Of course the man who is on top and who has the other fellow down 
and has him by the throat, pleads for the freedom of action — for the freedom 
of contract, and wants to be let alone; while the poor devil who is down wants 
the government to intercede in his behalf. This is the long and short of the 
whole trouble; and the rules which Judge Ray traces so clearly in this excellent 
work are, as he conceives, shifting boundary lines between these opposing 
forces. We are glad that so competent a man‘has taken up this timely subject 
and dealt with itso well. Weare glad that his book has fallen into the hands 
of such excellent publishers. They have given us a good plain text on beautiful 
white paper. 


THROOP ON PUBLIC OFFICERS.—A Treatise on the Law Relating to Public Officers and 
Sureties in Official Bonds. By MontcomeRy H. THRroor. New York: The J. Y. 
Johnston Co., 1892. 

We believe that the author of this work is the reviser of the elaborate code 
of civil procedure which is now in operation in the State of New York, and is 
also the author of a work Verbal Agreements, and of other works on the law. 
The profession will be glad to get another work from an author of his trained 
experience, although, after the excellent work of Mr. Mechem on the same 
subject, it may be doubted whether this work was needed. This work con- 
tains over 1,100 pages of matter, in which there is evidently no padding what- 
ever. The author cites over six thousand cases, His text is divided into sec. 
tions, and his sections are numbered consecutively throughout, thus promot- 
ing convenience of reference. His index is very thorough and elaborate. His 
work has all the characteristics of a first-class legal text-book; and we do not 
doubt that such it will prove to be upon examination and use. The publishers 
have done their work well. They have printed it on smooth calendered paper, 
though the color of the paper is a little too dark. We may offer a criticism on 
the paper, in that the use of such paper, containing a great deal of sizing mat- 
ter, makes the book too heavy to handle. But any special criticism on the 
typographical appearance of the work would be almost captious. 

It is really excellent — much above the ordinary legal text-book. Not the 
least thing which can be said in recommendation of the manner in which 
the publishers have done their work, is that they have taken the pains to have 
the citations reverified for clerical errors, by a force of experts employed for 
that purpose —a thing which is very important. The publishers are a new 
firm in the enterprise of law publishing, though we believe they have been en- 
gaged in other lines of publishing heretofore. Making their introduction to 
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the trade and to the legal profession in the excellent manner which character- 
ises its work, they will be welcome; and if they keep on as they have begun, 
they will prosper. 


THE GREEN BAG: A USELESS, BUT ENTERTAINING MAGAZINE FOn LAWYERS. Edited by 


-HoraceE W. FULLER. Volume 3, covering the year 1891. The Boston Book Company: 
Boston, Mass. 


As we have often said before, we are very fond both of the Green Bag and of 
the Green Bagger. It should be carefuliy added, however, that neither the bag 
northe bagger is green in the sense in which that adjective is popularly used. 
As fre boys say, *“* There is nothing green in his eye.’? He is able to collect 
and|furnish to the profession, in monthly installments, a most entertaining re- 
pository of things which are entertaining to them, and therefore not useless. 
Whether a legal publication can be sustained on the mere biography racket 
must be determined from experience. The Green Bag reaches out beyond this, 
and, in addition to the stereotyped biography of the lawyer who was born ata 
certain place on a certain date; worked on a certain farm; studied law in a cer- 
tain log cabin by the light of a burning pine knot; finally read law in the office 
of Colonel or Honorable So-and-So; had such or such a career; and finally died 
“leaving a large family to mourn his loss ;””—takes in a great many other inter- 
esting and readable topics. Some of the papers which it publishes are from 
eminent writers, and furnish charming entertainment fora leisure hour. We 
know of nothing that a lawyer could so profitably take with him to read in the 
court room while waiting for his case to be called, except the AMERICAN Law 
Review. We have just passed a delightful hour in reading, in the March 
number of the Green Bag, an article by Professor Theodore W. Dwight, on 
Lawyers as Biographers. It is chiefly devoted to a review of the biography of 
Lord Keeper Guilford, written by his brother, Roger North. With the com- 
mencement of the present year the Green Bag judiciously drops the word 
“useless ’? and makes the unqualified claim of being an “‘ entertaining ’’ maga- 
zine for Jawyers, which we think it has a good right to do. The portraits of 
the Green Bag are very interesting —not excepting vrs. It may be doubted, 
however, to what extent the turning over of a single volume of this publication 
will re-assure a lawyer concerning the dignity of his profession. Most of the 
American judges seem to be sitting for their pictures with the most enormous 
self-consciousness. In fact some of them look like wild men. Many of them 
have a stern, others a shrewd glare of the eye; and several of them wear the 
opinionated grin which characterizes the Green Bag’s picture of Chief Justice 
Marshall; a grin which, without doubt, expressed the opinion which the great 
chief justice had of himself. He undoubtedly regarded himself as having 
been, in some sort of way, divinely appointed to amend the constitution of the 
United States so as to make it what its framers ought to have made it in the 
beginning. The English lawyers and judges, on the contrary, many of whose 
portraits are given in the Green Bag, do not wear this opinionated look. 
There, for instance, is Lord Selborne, looking (but for his conventional side 
Whiskers) just like a mild old English lady. There is Sir John A. MacDonald, 

the late Canadian Premier, his striking face, in repose, bearing a wonderful 
Tesemblance to the busts of Julius Cesar. There is the Canadian Minister of 
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Justice, Sir John 8S. D. Thompson, a rather strong face and piercing eye, but 
who still does not carry the shrewd opinionated American look. Here, in q 
later number, is the magnificent face of Sir Charles Russell, his head bent 
slightly forward, as you might suppose a great judge would appear when 
listening, without the least self-consciousness, to an interesting argument, 
Some of the Americans, notably David Dudley Field, Benjamin R. Sheldon, 
Thaddeus Stevens, Philemon Bliss, and James T. Brady, are not trying to look 
clear through the camera. On the other hand, Sir Edward Clarke looks pre- 
cisely like a trim, smart, penetrating, opinionated American lawyer, except 
that he, of course, carries the side whiskers, without which no one would 
believe him to be an Englishman. These portraits will make bound volumes 
of the Green Bag very valuable at some future day. 

But, after all, what is in a portrait? What difference is there between two or 
three or four men except a slight difference in circumstance, a little more gray 
matter in the brain of one than in another; the accident of one having been born 
under more favorable circumstances than another, or having had a better op- 
portunity for an education? If the horsés could take a sensible, philosophical 
look into the faces of us all, they would pronounce that we all look just alike, 
as much s0 as a collection of maggots. Whatisthe greatest man whose por- 
trait embellishes this publication, but a nine days’ wonder? He succeeds in 
thrusting himself into prominence for a little time, and all the rest bung out 
their eyes and open their mouths as he passes by. Such is fame. Where is 
the fame of Alexander the Great in any of the countries which he conquered? 
What is now known of him on the Oxus, on the Jaxartes, on the Hydaspes? The 
enormous fortification that he built on the east of the Caspian, when contend. 
ing with the Satrap Spitamenes, the single able general that opposed his con- 
quests, with the possible exception of Porus, the Indian king,— some of the 
bricks of that wall have been used wherewith to construct a Mohammedan 
mosque, and the devout Mohammedan believes that Alexander, whom he calls 
Iskander, was an Islamite saint. If such is the immortality of a conqueror, the 
despair of a lawyer must be that he can never have more than a dusty, 
worm-eaten immortality. Although the advocate deals largely in sentiment, 
there is little material in his life for a sentimental biography — almost none 
for a song; and it seems that there is no immortality except in bronze or in 
asong. Marble, granite crumble; but we can see Marcus Aurelius on horse- 
back any day in Rome. A peasant’s song, handed down through all sorts 
of dialectic and phonetic mutations, ‘‘from sire to son and age to age,” 
identifies the scene of one of the world’s great battles. The blood of the 
Yorkshire child is still made to cardle at the mere singing of a song about 
the Viking Dane; and Napoleon, when he crossed the bridge of Kowno, in — 
his famous march into Russia, hummed (in French) that ridiculous doggerel 
about the Duke of Marlborough: 


“Marlbrook, the prince of commanders, 
Has gone to the war in Flanders, 
And when will he come home? 


“ Perhaps he will come at Easter, 
Perhaps at Trinity feast, or 
Perhaps he will never come.” 
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The meteoric career of Napoleon provoked some poetry, but little such as 
the subject deserved. The ambitious traveler who gazes upon his black por- 
phyry tomb in the Invalides may well sigh for the immortality of a song: 


“ Pride, bend thine eye from Heaven to thine estate; 
See how the mighty sink into a song! 
Can volume, pillar, pile preserve thee great? 
Or must thou trust tradition’s simple tongue, 
When flattery sleeps with thee, and history does thee wrong?” 


But what song will there be for the lawyer? What tradition, what flattery, 
what history? Whois Trebonian? A mere ‘‘ naked name of record.”” When 
we are dead what are we but echoes? names reverberating fainter and fainter 
upon the memory of men? 


8PELLING ON PRIVATE CORPORATIONS.—A Treatise on the Law of Private Corporations, 
divided with Respect to Rights Pertaining to the Corporate Entity, as well as those of the 

Corporate Interests of Members; Remedies for the Enforcement and Protection of these 

Rights and Interests; and Legislation Amending and Kepealing Charters, Regulating 

Rights and Conduct of Business, and Taxing Stock Franchises, and other Corporate 

Property: Containing a Full and Complete Exposition of Principles, both Ancient and 

Recently Developed, with Reference to Authorities in England, and all the States down to 

Date of Publication. By T. CARL SPELLING, of the San Francisco Bar. In two volumes. 

New York: L. K. Strouse & Company. 1892. pp. CXIX. 1878. 

The author admits in his preface that he can not justify this effort on the 
ground that there is a dearth of text-books on the law of private corporations. 
“ Morawetz, for his clearness and comprehensiveness of style and statement, 
and Cook for fullness of elaboration, well deserve special mention.’’ We con- 
clude that he does not regard Beach as worthy of mention by the side of Mora- 
wetz and Cook. And yet Beach is, to say the least, as good a work as 
Morawetz or Cook, and certainly a better work than that of Spelling, and, in 
the opinion of many, the best work on the subject. Our author, con- 
cludes that *‘it is safe to premise that a meritorious treatise on the 
subject, in full harmony with contemporary as well as early exposi- 
tions by the courts, will find a welcome reception to the library of 
many lawyers making pretentions to success and efficiency in the profes- 
sion.’? This statement, we think, sufficiently justifies’ the appearance of the 
present volumes. Whether they are equal to Morawetz or to Beach for clear- 
tess and comprehensiveness of style and statement, or to Cook for fullness of 
elaboration, need not be discussed: they, at least, present an outline treatise 
on the law of private corporations, in which the leading rules and principles of 
that law are accurately stated.! 

The author calls attention in his preface to the ‘‘ original and logical division 
C1 the subject, as illustrated in the analytical plan,’’ pages one and two. And 
he adds that, “it is no unfair criticism of previous divisions to say that they 
have been awkward and illogical.’? We are not particularly impressed with 
this effort to build up a treatise on so peculiar a subject, upon a logical or re- 
fined system of analysis. In fact, we find ourselves unable to take hold of the 


1 It ought to be stated that Cook is not stockholders, and such was the title of the 
& work on corporations, in the proper first edition. 
sense of the word; it is only a work on 
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analysis of the learned author with any particular degree of satisfaction. It 
is, perhaps, outlined in his title page, which is, to say the least, unusually 
elaborate for a title page, and reads more like a handbill or an adver- 
tisement. We venture the prediction that the practitioner and judge who 
will use this book, and who will find its use beneficial to him in his researches, 
will never make use of this analysis — will never refer to it, never learn it. A 
treatise on any title of the law must be a collection of topics, and the excellence 
of the treatise is found in the manner in which the author treats each one of 
these topics. Each topic is a unit; and if he is a capable author, his effort will 
be to make each one of these units as round and complete as possible. We will 
not, therefore, trouble our readers with any attempt to explain this analytical 
plan, but will pass to another matter which the learned author has deemed 
worthy of observation. 

That matter is that he “has not taken the trouble to count the number of 
cases cited, nor does he think that there is any special merit in a claim of any 
writer of text-books that he has cited more cases thanany or all others.” ‘ He 
considers that the citation of one or two of the latest decisions, in a State 
wherein former decisions in the same State are cited and reviewed, will yield 
space which can be better devoted to the development of principles than to a 
long string of cases which will necessarily come to the notice of the practi- 
tioner upon examination of the latest decisions. This plan of the work hasbeen 
departed from where the conflict of decisions in the same State, or generally, 
rendered it advisable Any one choosing to do so, either for the sake of com- 
parison or to gratify curiosity, may count the cases for himself. It is thought 
that more are cited than in any previous work on this branch of the law, and 
that few, if any, of importance have been overlooked.’? This is both well and 
ill said. Itis not true that an author, seeking to produce a text-book of the 
highest value to the practitioner or judge, can content himself with citing one 
or two of the latest cases upon any point of doctrine. It is seldom that two 
cases are exactly alike—almost never. Judicial decisions do not exactly 
chase each other like rats in the moonlight. There may be a principle which 
runs through many cases, but the illustrations of this principle will differ with 
the different cases; and the interest and the practical value often centers in 
the illustration, because every lawyer and every judge understands the princi- 
ple. The difference between the principle and the illustration is the difference 
between a machine and its practical operation. Whether, then, the author can 
justify the citation of only the latest or the leading cases upon any point of 
doctrine, must depend upon the nature and purpose of his work. If he is 
writing a book of principles, such as a general treatise on the law of contracts, 
or on the rules of pleading, to be used chiefly by students in learning the law, 
and to be referred to by judges and practitioners who, in their work, desire a 
book within reach wherein they can re-assure themselves upon leading rules 
whenever they come into play,— then, and only then, he can justify the citing 
of less than all the cases. If, on the other hand, he aims to produce a work of 
the highest degree of usefulness, he must cite all the applicatory cases which 
have been decided in each particular jurisdiction —in each of the fifty inde- 
pendent American jurisdictions, we will say. If he does that, he will produce 
a book in the highest degree useful to the judge or the practitioner in each one 
of those jurisdictions. That judge or that practitioner can take up 
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his book, feeling the assurance that he can find in it whatever has been 
decided in his own jurisdiction and by his own court of last resort, properly 
arrayed by the side of what has been decided in all other American jurisdic- 
tions and by all other American courts of last resort on the same subject. 
If he is the judge of an ultimate appellate court, he can thus institute com- 
parisons, and he can be in a better position to learn whether the doctrine 
which his own court has previously declared is tenable and worthy to stand, or 
whether it ought to give way before what is called the march of progress, 
often called by lawyers the “‘ weight of authority.”’ The glory and shame of our 
case-made law is that it is flexible, that it is capable of amendment, that it 
readily yields to changes of opinion; and we see, especially in the work of the 
Supreme Court of the United States, that the most important doctrines, pro- 
nounced after the greatest deliberation, give way and are overruled, though 
not professedly, during the lives of many of the judges who pronounced 
them. 

But while upon this topic of the number of cases cited by the learned author 
we may take occasion to add that, while he “ has not taken the trouble to count 
the number of cases cited,”’ his publishershave. But in counting them, they have 
evidently seen double. They have published the statement, in advertisements 
of this work, that the author cites twenty-thousand cases. The truth is that 
he cites just about ten thousand cases. The number of applicatory and useful 
American and English decisions upon this branch of the law, which could 
profitably be cited, would exceed thirty thousand. Nor is it true that the 
author cites more than any of his predecessors. He cites many more than 
Angell and Ames; he cites more than Morawetz in his last edition; but he 
falls short by about two thousand of citing as many as Cook, and he does not 
cite more than Beach. 

The learned author displays an unnecessary self-consciousness in the 
succeeding paragraph of his preface: ‘‘ No words will be wasted in enumer- 
ating how much labor and what degree of patience were involved. These 
are matters with which lawyers cannot be expected to become interested. The 
result must tell its own story. Previous experience and researches incident to 
a somewhat extensive practice, principally in this branch, have been of great 
assistance in discriminating and forming opinions in cases of conflicting 
authority. The same conscientious painstaking and care have been devoted to 
the notes as to the text. An incongruous digest of cases might have swelled 
the size of the book, but would have been a positive hindrance to the lawyer or 
judge, who looks in a text-book for the gist of the law and a guide to authorities 
which he examines for himself. Great care has been taken that each authority 
cited supports the principle announced, though errors may occasionally be 
found. The indexing is thorough and exact, a matter of considerable impor- 
tance in all cases. All attempts of elaboration of historical and obsolete mat- 
ters have been avoided, and the greatest utility within the smallest compass 
has been the ruling motto throughout.” After this modest paragraph, which 
Treads as though it might have been written by the publisher that discovered 
twenty thousand cases in ten thousand, there is very little left for the reviewer 
toadd. It may possibly excite attention among the members of the bar of San 
Francisco to learn that the author had become qualified for the writing of a 
work on so important a topic ‘‘ by a somewhat extensive practice principally 
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in this branch.’”? They know him as an able contributor to the newspaper 
press, and as lately one of the assistants on the Encyclopedia of Law, published 
by the Edward-Thompson Company, of Northport, Long Island. His prede. 
cessor, Mr. Morawetz, was not able to appeal to “‘a somewhat extensive 
practice ” in the preface of his work, to forestall the good opinion of the pro- 
fession in regard of it; for when he issued his first edition he was but twenty. 

_five or twenty-six years old. Nevertheless he produced a work which, for 
clearness of statement and accurate use of the cases examined, it would be 
difficult to surpass. 

Our author has found it of sufficient importance to devote a paragraph in his 
preface to this observation: “‘The words ‘the author thinks’ are not found, 
nor is the editorial ‘we’ used in the work. The individual opinion of the 
writer is expressed freely wherever the law is unsettled, or the decisions con. 
flicting, but not obtrusively or controversially.”” We are glad to find an author 
who is able to make such skillful parries in the use of words, as to express his 
individual opinion upon conflicting decisions or unsettled legal doctrines with- 
out the use of such obnoxious expressions as “the author thinks,’ or that ob- 
noxious editorial ‘‘ we,’? by which the hero of the tripod makes himself, like 
the Emperor, a plural. 

Having devoted this much space to allowing the author to tell what he thinks 
of his own performance, we will add, in a few sentences, what we think of it, 
We give it as our opinion that it was worth publishing. We have looked 
through these pages and read enough of them to satisfy ourselves that the 
author has stated the leading doctrines of the American law of private corpo- 
rations briefly and succinctly, without elaboration or much illustration, and 
with a fairly accurate use of his authorities. We believe that it will be found 
a useful work. We believe that every lawyer, especially every counsellor of 
corporations, who desires to have his library upon the subject of corporation 
law at all complete, will find it necessary to place this work upon his shelves, 
Whether or no this work will be found equal to other previous works on the 
same subject, it will at least be found different from them. The searcher will 
find that the author has, perhaps, elaborated in this work some point. that 
other authors have partly or wholly sunk out of view. He may perplex him- 
self to find what he wants in the work of Morawetz, or Cook, or Beach, and 
then find it clearly and well stated here. On the other hand, it is barely possi- 
ble that he may find many statements and illustrations of doctrine in those 
works which he will not find here. Whether this is so or not we do not ven- 
ture to say. We notice that he has cited the leading cases, and what is better, 
the latest cases. No one can turn over his pages and look at his foot-notes 
with any degree of attention without becoming impressed with the fact that 
he has elaborated his text to a great extent from the latest cases. : 

We do not, however, wish to be understood from the foregoing words of 
commendation that we regard the text of Mr. Spelling as substantially free 
from criticism. We believe that a careful examination of it will find things 
subject to serious objection. In section 88, Vol. I., he speaks of the jurisdic- 
tion of the courts of the United States in respect of foreign corporations a8 
follows: ‘*A State may provide, as a condition precedent, to the transaction of 
business by a foreign corporation, the filing with a State officer of a stipulation 
not to remove suits brought against it into the Federal courts, and the violation 
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of such law will justify a revocation of the license to do business.! But an 
agreement to this effect can not be specifically enforced, nor pleaded in bar of 
a petition for the removal of a cause to a United States court, because the 
contract itself is unconstitutional and void.”"? These two propositions of text 
are repugnant to each other, and hence absurd. The truth is that the second 
proposition is now the Federal law, and that that proposition carries with it a 
denial of the first. Such a State statute can not be both valid and void. In 
the case last cited,’ the court, perceiving the absurdity of admitting such a 
statute to be valid for one purpose and void for another, proceed to “ distin- 
guish ” its previous decision in Doule v. Continental lasurance Company; but 
the holding in the last case has the essential effect of overruling the former case. 

Again in section 86, Vol. I., the learned author states this: ‘ Foreign corpo- 
rations may be excluded, since a State has the right to exclude foreign 
corporations entirely from the exercise of corporate powers or the transaction 
of business within her boundaries, and the means by which she exercises such 
exclusion or the motives thereof are not subjects for judicial inquiry.’ 
In this connection he overlooks the fact that the Supreme Court of the United 
States has constantly qualified the proposition that a State can exclude a for- 
eign corporation or require for its admission such conditions as it may choose 
with the proviso that ‘‘ such discrimination does not interfere with any trans- 
action by such corporation of interstate or foreign commerce.’’® And the 
court has added this significant passage: ‘‘ The only limitation upon this 
power of the State to exclude a foreign corporation from doing business 
within its limits, or hiring offices for that purpose, or to exact conditions for 
allowing the corporation to do business or hire offices there, arises where 
the corporation is in the employ of the Federal Government, or where its 
business is strictly commerce, interstate or foreign. The control of such com- 
merce, being in the Federal government, is not to be restricted by State 
authority.’ 

It should but added that the text of these two volumes, as already indicated, 
contains but thirteen hundred and seventy-eight pages, and that the type of 
his text is the type known among printers as pica, which is one size larger 
than the largest type used in this Review, and is also double-leaded, as print- 
ers say. So that there is not much textual matter upon each page, as com- 
pared with other legal treatises; but this deficiency of textual matter is 
perhaps supplied by the copiousness of his foot notes. These are printed 
in the kind of type called by printers brevier — the type used in this notice, and 
many of these notes run half way up the page. 

If we may add a criticism on a species of defect which belongs perhaps to 
what artists call the technique; we would say that the text is very defectively 
punctuated. This defect ought have been supplied by the diligence and skill 
of the proof-reader; but it is one which practiced authors will seldom commit 
to the proof-reader. We cite a single instance to show the extent to which 


1 Citing Doule v. Continental Ins. Co., 94 8 Barron v. Burnside, supra. 

U. 8. 537. * Citing Doule v. Continental Ins. Co., 9% 
2 Citing Ins. Co. v. Morse,20 Wall. (U.8.), U.S. 585. 

445; Barron v. Burnsides, 121 U. S. 186; and 5 Pembina Mining Co. v. Pennsylvania, 

several other cases, most of which have no 125 U.S., at page 189. 

relevancy to the subject. ® Ibid. 190, - 
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our author has indulged in what printers call long puctuation: ‘*‘ There is a 
class of private corporations, sometimes called quasi-public, having a concern 
with certain extensive undertakings which though highly beneficial to the pub- 
lic are undertaken from no sense of public duty but in consideration of valu- 
able concessions and privileges conferred by the State and from the further 
motive of employing the franchises thus conferred in the prosecution of 
gainful private enterprises.”! We give this quotation, with the punctuation 
which it carries in the text of our author, as not an unfair illustration of the 
general lack of punctuation, which is so necessary to make a perspicuous 
text. 

There is another point of technique in which we venture to offer a word of 
criticism, which we hope will not be thought captious. The learned author is 
not entirely uniform in his method of citing cases. Sometimes he abbreviates 
raiload company as ‘*‘ R. Co.,’’ and in the same note he will abbreviate it as “R., 
R.Co.’’? He seems to have no definite way of abbreviating the names of railroad 
companies. Sometimes he puts in a lot of initial letters, such as Waldo », 
Chicago St. P. & F. D. L. R. R. Co. 14 Wis. 575. Now, we suppose he means 
Chicago, St. Paul and Fon du Lac Railroad Company; but the case would have 
been sufficiently ear-marked if he had said Chicago &c. R. Co.2 Again we find 
this awkward citation: ‘* Thomas v. Mus. Mut. etc. Un. 121 N. Y. 45,’ etc. Here 
again the name of the corporation had been better abbreviated by using its first 
word with “&c.’? simply. Again, sometimes he cites the Federal Reporter 
as simply ‘‘F.,”? and again as “ Fed. Rep.’? The latter is the proper way to 
cite it. Excessive abbreviation puzzles a man who picks up a book for the 
first time, and who has not learned the author’s style of abbreviation. Fed. 
Rep. is the regular and proper way in which the judges cite that series of 
reports in their opinions. Again we notice that he cites the English Divisional 
Reports with the prefix L.R. Thus, instead of saying simply 5 C. H. Div., he 
would say L. R.5C. H. Div. The use of this L. R., in citing the Divisional 
Reports, is not only unnecessary but improper. The Incorporated Council of 
Law Reporting advised the discontinuance of the L. R. when the Divisional 
Reports were started, and accurate legal scholars, like Mr. Justice Gray, never 
made the mistake of using the L. R. in citing the Divisional Reports. 

These small criticisms will, however, be found of little moment to the judge 
or practitioner who satisfies himself, from the use of this work, that the author 
has presented a good text-book, well supported by the judicial decisions; and 
in this expectation we do not believe he will be much disappointed. There are 
many topics on which the learned author could have said more. In fact, he 
could have said more on nearly every topic which he discusses; and he some- 
times fails to offer any criticism upon decisions which, like those in 139 U. §., 
elsewhere alluded to,* offer the most serious ground for criticism, or at least 
arrest attention by the fact that they overturn all previous legal conceptions, 
not only of the court which pronounces them, but of most other courts. 


1 Vol, L., page M4. 3 Vol. 2, p. 666. 
2 Vol. 2, p. 644. 4 Ante, p. 270. 
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Rice ON EVIDENCE. — The General Principles of the Law of Evidence, with their Applica - 
tion to the Trial of Civil Actions at Common Law, in Equity, and under the Code of Civil 
Procedure of the several States. In two volumes. [An Appendix to Vol IL. contains 
the Code Provisions of New York and California.] By Frank 8. Rice, Counselor at Law. 
The Lawyers’ Co-operative Publishing Co., Rochester, N. Y. 1892. 

Our theory of editing a legal journal is, that we edit it for the benefit of our 
readers, and not for the benefit of publishers, or of any interested class, out- 
side of our readers. We are glad to say that, from a long acquaintance with 
the publishers of these two volumes, they are thoroughly in accord with us as 
to the propriety of that theory; and that, when they send a work of theirs to us 
for notice, they expect us to say concerning it substantially what we would say 
if a friend had written for our advice as to whether he should purchase it, and 
we had assumed to give him advice. We frankly confess to a feeling of con- 
siderable disappointment at turning over this work. It is perhaps due to a 
prejudice at the outset, springing from the fact that an author who has hitherto 
made no venture in the fields of legal literature, should have chosen for his 
first venture the most extensive and difficult title in the law —a title which has 
already been treated by a master in this country, and by several masters in 
England; — and from the further fact that he should have undertaken to dis- 
pose of it in two volumes of moderate size. This unfavorable impression has 
been further enhanced by the fact that the citations which the author accumu- 
lates have been printed in the body of the text, with the seeming purpose of 
swelling the bulk of the volumes, so as to make two volumes of good, average 
size. This greatly disfigures the pages, and renders it very inconvenient to 
read the text consecutively. The unfavorable surface impressions thus created 
concerning this work, have been increased by letters received from more than 
one source, complaining of it, and asking us, in reviewing it, to ‘‘show up” 
its demerits. 

The title of Evidence is unquestionably the most extensive title in the law. 
It may be understood to embrace, with the exception of what is imperfectly 
classified under pleading and practice, the whole branch of adjective law. Its 
relation with the substantive law is intimate, and the points of contact are 
numerous; so that they are like two bodies composed of different substances, 
but united through the entire surface of one of the sides of each. In order to 
write a thorough work on that department of the law of evidence, which may 
be designated by the word relevancy, a writer must traverse the entire field of 
the law; he must do in a large measure, what Professor Greenleaf, in his 
second volume, did in a small measure. No one who has evena primitive 
acquaintance with the volume and condition of Anglo-American case- 
made law upon this subject, can fail to understand that all the appli- 
cations of that law caunot be exhibited in two yolumes, except in 
the most meager and imperfect manner. We are prepared to say that 
such is the presentation afforded in these two volumes. We cannot call 
the classification scientific; we cannot conclude that the conceptions of the 
author upon many subjects are accurate; we cannot say that he writes through- 
out even in a lawyer-like manner. But we are prepared to say that his volume 
will be found useful to those who desire a collection of modern cases on the 
principal titles of the law of evidence in civil actions. The work has a great 
many of the appearances of a digest. Small paragraphs with citations accumu- 
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lated at the end of each; collections of points here and there, though now and 
then statements of principles. Most of the citations, though not all of them by 
any means, are modern; and the reader will be apt to find, in these 1375 pages, 
reference to a great many modern decisions. Whether he will find any more 
references to modern decisions than he will in the latest edition of Greenleaf, 
we doubt. Certain it is that not more than two-thirds as many cases are cited 
in this work as those cited in the last edition of Greenleaf. We are inclined 
to think that this is a book which a busy practitioner, desirous of having an 
index or key to late adjudications, on topics relating to the law of evidence, 
will want to have in his library. But if he expects to find 1t a complete or 
satisfactory work, he will certainly be disappointed. 

We cannot dismiss this subject without paying what we think is a just 
tribute to the greatest American law book that has yet been written, — 
we refer to Greenleaf on Evidence. The writer of this brief notice, in 
the preparation of a work ona kindred subject, had occasion to make ex- 
tensive examinations of the American judicial decisions upon the law of 
evidence, and those examinations satisfied him, and he now states it 
as his deliberate judgment, that the work of Professor Greenleaf has 
been cited by American judges five times where any other law book, 
English or American, has been cited by them once. Professor Greenleaf is 
not only entitled to this tribute, but he enjoys the unique fame, which is 
enjoyed in England by one lawyer only—Sir Edward Coke—of having 
formulated propositions of law out of his own brain, after a study of legal 
principles, which propositions have become, by general adoption in the very 
language in which he has expressed them, a part of the common law of this 
country. It would almost be possible to make a code of evidence in the very 
language employed by Professor Greenleaf, fortifying every proposition with 
numerous judicial decisions, in cases where judges have quoted, and explicitly 
adopted, the language of the distinguished author. That work has grown 
somewhat old; our case law has been growing apace, and in an accelerated 
ratio; and no matter how ably the editing may have been done, the present 
edition of that work is little better than an outgrown text, with vast accumula- 
tions of modern debris, in the way of foot notes. The whole subject of evidence, 
as it subsists in our Anglo-American case and statute law, demands to be re- 
stated and expounded; and this work demands for its accomplishment a 
mature and master mind. No tyro candoit. The tyro who attempts it will 
simply illustrate the maxim that ‘‘fools rush in where angels fear to tread.” 
Nor can it be done in one year, or perhaps evenin ten. A law publisher applied 
to Mr. Justice Doe, of the Supreme Court of New Hampshire,—a lawyer of 
the most exuberant learning, and the most original and advanced thought, 
especially on questions of evidence,— to write a treatise on this subject. That 
eminent lawyer is reported to have said that in order to accomplish such a task 
he must lay aside his other employments, and sit down to a work of at least 
ten consecutive years. Legal authorship, like legal practice and like every 
department of human effort, is something that cannot be learned ina day. A 
law-writer is not born: he is not only born, but he is also made; and he is made 
by long effort, by constant study and experiment. It is doubtful whether any 
man, no matter how great his natural gifts, can become qualified for the com- 
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mencement of such a task, before he reaches the age of forty. It is not like 
writing a poem, or delivering an oration, or drawing sword and leading a 
charge: 1t is the performance of a vast and complicated tour of scientific labor, 
the mere preparation for which requires the earliest and best years of an adalt 
life. Books of this kind will accumulate, since publishers will publish books 
as long as they are written, however badly, upon general and “ taking ” titles 
of the law, and the injudicious members of the profession will buy them, and 
some of the judicious will invest in them, for the aid that they may find in such 
imperfect and fragmentary expositions; but such works will not delay, or even 
impede, the coming of the needed and more perfect work. When that work 
comes, works of this kind will sink out of existence. 


Binc ON GERMAN CORPORATIONS. —La Société Anonyme en Droit Allemand. Etude 
Systématique d’Aprés la loi du 18 Juillet, 1884. Par FELIX-M. BING, Docteur en Droit, 
Licencié és Sciences Sociales. Paris: G. Pedone-Lauriel, 13, Rue Soufflot, 13. (One 
Volume, 8 vo. Price 10 francs.) 


This is a handsomely printed octavo, of something over four hundred pages, - 
and is devoted, as its title indicates, to an exposition of the German Statute of 
1884, on the subject of companies or private corporations. Dr. Bing is the 
author of another similar well-known work on the Italian law of private cor- 
porations, entitled La Société Anonyme En Droit Italien, published in 1887. 
The present work is written in the form of a systematical essay, and is said to 
be the first on the subject written on this plan, all German authors who have 
written upon this act having chosen the form of commentaries. The learned 
author gives in the course of his treatise, the first French translation of the 
leading provisions of the above named statute. The act itself is at once the 
most recent and the most complete of European statutes, on the very important 
subject of joint-stock companies. His treatise will be of interest to all who, 
without being able to study the original text, must seek its provisions in a 
translation. 

This work has some interest for American lawyers, from the well-known 
fact that several of our great companies — notably our life insurance com- 
panies — are invading foreign countries, so to speak, and establishing branches 
inthem. The status of such companies in the various countries of Europe, and 
the limitations and conditions under which they are permitted to do business 
there, are subjects Of importance to them at least, and subjects of curiosity to 
the profession in general. The state of the business morals of a people can be 
traced in their statute books, and will be so traced, even after their history has 
perished; and a glance at this book cannot fail to impress the reader that, 
however much the statute laws of different countries differ, in respect to the 
treatment of incorporated joint-stock companies, these companies themselves 
bear a striking resemblance to each other in respect to the frauds and scandals 
which surround their organization and management. The efforts of the legis- 
lation of a people, so highly and scientifically trained as are the German people, 
to suppress through legislation these frauds and scandals, will be a subject of 
careful study by the legislators of other countries; and Dr. Bing’s book con- 
tains interesting materials for such an inquiry. 
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The work is divided into the following subjects, after a preface and intro. 
duction: I. Different sorts of companies. ITI, Theirconstitutions. ITI. Their 
capital. IV. Theirsurplusorreserve. V. Their general meetings. VI. Their 
administration. VII. The duties of their auditors, VIII. Their dissolution, 
IX. Foreign corporations. X. The winding up of corporations. XI. Pena) 
dispositions. This is followed by extracts from the German text of the act, 
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